- thereof on Lessee ] ]easchold except for those uses or occupatlons delmeated
. under Item (1) of subsection (c1) of subséction 4.2. 2, Lessee shall report’
** whichever of the following results in'the greater percentage rental: (1) the Gross.
: Receipts of each Sublessee under one or more of the appropriate subsections.of .
" this Section; or (2) Lessee’s recelpts from each Sublessee under subsectlon (c)or
(e1) of this Section. :

4.2.2_.'6.Interest," Etc. .Interest, service or late charges collected in '
conjunction with a transaction, sale or activity of Lessee or Sublessee shall be
reported in the same percentage category as the transactlon, sale or act1v1ty is
reported.

4.2.2.7.Percentage Rent Does Not Affect Permitted Uses. It is understood
and acknowledged by Lessee that Section 3.1 of this Lease sets forth the

Permitted Uses of the Premises by Lessee; thus, the Percentage Rent categories
listed in subsection 4.2.2 are not all necessarily applicable to thls Lease and are in .
- no way ihtended to expand the Permitted Uses. : : .

422, 8 Policy Statements Director, by Pohcy Statement and w1th the
approval of Lessee, Auditor-Controller and County Counsel may further interpret
the definition of Gross Receipts, with such interpretations to be a guideline in
implementing the foregoing subsections of this Lease.

© 43  Adjustments to Annual Mipimum Rent. As of the third (3rd) anniversary of the
Completion Date (or as of the third (3") anniversary of the Required Completion Date if the
Completion Date does not occur on-or before the Required Completion Date) (the “First
Adjustment Date™) and as of each third (3rd) anniversary of the First Adjustment Date thereafter
.(each an “Adjustment Date” and collectively the “Adjustment Dates”), the Annual Minimum
Rent shall be adjusted. Until the Renegotiation Date provided in Section 4.4 hereof, the Annual
Minimum Rent shall be adjusted as of each Adjustment Date to the amount which equals seventy
five percent (75%) of the average of the scheduled total annual rent due (including Monthly
Minimum Rent and Percentage Rent) from Lessee to County under Section 4.2 of this Lease
during the thirty-six (36) month period immediately preceding the Adjustment Date; provided,
however, if the Completion Date does not occur by the Required Completion Date, then for
purposes of determining the average total annual rent that was payable for the thirty-six (36)
month period prior to the First Adjustment Date, the total per diem annual rent for the period
from the Required Completion Date until the Completion Date shall be deemed to be the same
total per diem annual rent that was payable by Lessee for the period from the Completion Date
until the next anniversary of the Required Completion Date.

44  Renegotiation of Annual Minimum and Percentage Rents. Effective on each tenth
(10th) anniversary of the Completion Date (or effective on each tenth (10™) anniversary of the
Required Completion Date if the Completion Date does not occur on or before the Required
Completion Date (each a “Renegotiation Date” and collectively, the “Renegotiation Dates™), the
Annual Minimum Rent and Percentage Rent shall be readjusted to the Fair Market Rental Value
(as defined below) of the Premises. '
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"4.41. Fair Merket Rental Value. As used ﬁerem “Fair Merket Reéntdl Value” e

' shall mean, as of each Renegotiation Date, the fair market'rent (mcludmg an annual _
" thinimum rent), expressed as respective pércentages of Gross Receipts in accordance with
‘the categories enumerated in-subsection 4.2.2, which the Premises (with any and all :

Improvements ex;stmg thereon deemed to be owned by County as of the Renegotiation
Date) would bring, on an absolute. net basis, taking into account the Permitted Uses, all
relevant and applicable County policies and all of the other terms, conditions and
covenants contained in the Lease, if the Premises were exposed for lease for a reasonable
time on an open and competitive market to a lessee for the purpose of the Permitted Uses,
where County and the respective tenant are dealing at arms length and neither is under .
abnormal pressure to consummate the transaction, together with all restrictions, franchise
value, earning power and all other factors and data taken into account in accordance with
California law applicable from time to titne to eminent domain proceedings.
Notwithstanding any contrary provision hereof, in no event shall the Fair Market Rental
Value of Percentage Rents ever be less than the specific nimeric percentages set forth in

’ subsectlon 422 of thls Lease.
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4.4.2, Renegotiation Period. Not more than one (1) year nor less than nine (9)
months prior to the Renegotiation Date, Lessee shall deliver to County written notice
setting forth Lessee’s determination of the Fair Market Rental Value of the Premises.
Lessee’s notice shall include a list of comparable properties and/or complete copies of
any appraisals which it has utilized in its determination, together with such other
information regarding such comparable properties or the Premises as Lessee deems
relevant or as may be reasonably requested by County. Within one hundred twenty (120)
days after receipt of Lessee’s notice, if County disagrees with Lessee’s determination,
County shall deliver to Lessee written notice of such dlsagreement together with
County’s determination of Fair Market Rental Value and a list of comparable properties
and/or complete copies of any appraisals which it has utilized in its determination,
together with such other information regarding such comparable properties or the
Premises as County deems relevant or as may be reasonably requested by Lessee, to the
extent available to County. If County fails to deliver to Lessee potice of its disagreement
within the aforementioned period and such failure continues for fifieen (15) days after
receipt of written notice from Lessee, then Lessee’s determination of Fair Market Rental
Value shall be binding on County as of the Renegotiation Date; provided, however, that
Lessee’s notice to County shall conspicuously state in bold faced type that such
determination of Fair Market Rental Value shall be binding on County unless County
delivers notice of its disagreement within such fifteen (15) day period.

If Lessee fails to deliver the notice described in the first sentence of this
subsection, setting forth Lessee’s determination of Fair Market Rental Value, and such
failure continues for fifteen (15) days after receipt.of written notice from County, then
County shall submit its determination of Fair Market Rental Value to Lessee, and Lessee
shall have fifteen (15) days to deliver to County written notice of Lessee’s agreement or
disagreement with County’s determination. If Lessee fails to deliver notice of such
disagreement, then County’s determination of Fair Market Rental Value shall be binding
on Lessee as of the Renegotiation Date.
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443, Negotlation of Fair Market Rental Valu If County for Lessee, as the

case may-be) does so notify Lessee (or Counity, a5 the case may be) of its disagreement as

- provided in:subsecfion 4.4.2, County and Lesse¢ shall have sixty (60) days from the efid * '
of the applicable response period in which to agree upon the Fair Market Rental Value -

for the Premises. County and Lessee shall negotiate in good faith during said sixty (60)
day period. If the parties do so agree, they shall promptly execute an amendment to this
Lease setting forth the Fair Market Rental Value so jointly determined,.to be effective

~ . upon the Renegotiation Date. Director shall be authorized to execute any such -

amendment on behalf of County. During the period of negotiation, Lessee shall ablde by
all of the terms and conditions of this Lease, inctuding but not limited to the obligation to -
pay to County Annual Minimum Rent and Percentage Rent at the level existing for the

last year of the ten (10) year period then completed.

44.4. Arbitration. If County and Lessee fail to reach agreement during the sixty_l

-(60) day period set forth in subsection 4.4.3, then, unless the partics agree otherwise, the

Fait Market Rental Value of the Premises shall be determined by arbitration as set forth
in Article 16 of this Lease and the parties shall execute an amendment to this Lease
setting forth the Fair Market Rental Value as determined by arbitration. In order to
determine the Fair Market Rental Value of the Premises, the arbitrator shall take into
consideration all of the terms, conditions and covenants of this Lease, the earning power
and all of the factors and data relating to such value required or proper to be considered
in determining the fair rental value of leaseholds under the laws of.eminent domain in the
State of California. During the period of arbitration, County and Lessee shall abide by all
of the terms and conditions of this Lease, including but not limited to Lessee’s obligation

to pay to County Annual Minimum Rent and Percentage Rent at then existing levels.

4.4.5. Retroactivity. In the event that, pursuant to subsections 4.4.3 or 4.4.4
hereof, the parties execute an amendment to this Lease setting forth the Fair Market
Rental Value and the Annual Minimum Rent, such amendment, if executed prior to the
Renegotiation Date, shail be effective as of the Renegotiation Date; if executed after the
Renegotiation Date, such amendment shall be retroactive to the Renegotiation Date. In
the event that such amendment is executed afier the Renegotiation Date, then, within
seven (7) days after such execution, Lessee shall pay to County, or County shall at its
election pay or credit to Lessee, the difference, if any, between (a) such Fair Market
Rental Value for the Premises and (b) the actual Annual Minimum Rent and Percentage
Rent paid by Lessee to County, for the period of time from the Renegotiation Date until
the date of such payment. Lessee (with respect to overpayments) or County (with respect
to underpayments) shall further be entitled to interest, compounded monthly, on each
portion of such payment from each date on which the applicable rental payments were

_ payable under this Lease to the date pa1d or credited, whichever is applicable, at the
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following rates:

(i) the interest rate applicable to the first six (6) months
following the Renegotiation Date shall be equal to the average daily rate for the
non-restricted funds held and invested by the Treasurer and Tax Collector of Los
Angeles County during that period, computed by the Auditor-Controller (“County
Pool Rate™); and,
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' (1t) the interest rate apphcable to any perlod of tlme in excess
of six (6) months followmg the Renegotlat,lon Date shall be the average daily
' variable prime raté of interest published in the Wall Street Journal (the “Prime
Rate™) plus one percent (1%) for the period between the-date which is six )
months after the Renegotlatlon Date and the. date of payment L

" 4.5 ment and Lgte Fees. Monthly Mmlmum Rent shall be paid by Lessee in -
advance. Payments of Minimum Monthly Rent shall be received by County on or before the first: -
day of each calendar month of the Term. Percentage Rent shall be paid by Lessee in arrears.
Percentage Rent due, if any, for a given month of the Term shall be received by County on or -
 before the fifteenth day of the calendar month following each month of the Term, calculated as

follows: the Lessee shall calculate the total Percentage Rent owed to County for the relevant
month of the Term,; it shall deduct from said amount the total Monthly Minimum Rent paid to
County for that same month; if the resulting amount is a positive number, Lessee shall pay that
amount to County; if that amount is a negative number, no Percentage Rent shall be paid to
County for that month but nevertheless the Monthly Minimum Rent shall be paid every month of
the Term hereof, Percentage Rent payments shall be reconciled annmally at the end of each
Lease Year, with any Excess Percentage Rent Payments credited as provided in -
subsection 4.2.2.4. Paymeént may be made by check or draft issued and payable to The County
of Los Angeles, and mailed or otherwise delivered to the Department of Beaches and Harbors,
Los Angeles County, 13483 Fiji Way, Trailer No. 2, Marina del Rey, California 90292, or such
other address as may be provided to Lessee by County. Lessee acknowledges that County shall
have no obligation to issue monthly rental statements, invoices or other demands for payment,
and that the rental payments required herein shall be payable notwithstanding the fact that Lessee
has received no such statement, invoice or demand. In the event any payment is not received by
County within five (5) days after the date due, Lessee acknowledges that County will experience
additional management, administrative and other costs that are impracticable or extremely .
difficult to determine. Therefore, a fee (“Late Fee”) of six percent (6%) of the unpaid amount
shall be added to any amount not paid within five (5) days after the date due and payable;
provided that the Late Fee shall be waived with respect to the first occurrence during any Lease
Year of a late payment if such payment is received by County within one (1) business day
following written notice from County that the unpaid amount was not paid by the date due. In
addition to any Late Fee, any unpaid rent due shall additionally bear interest at an annual rate
equal to the Prime Rate plus three percent (3%), computed from the date when such amounts
were due and payable, compounded monthly, until paid. Lessee acknowledges that such Late
Fee and interest shall be applicable to all identified monetary deficiencies under this Lease,
whether identified by audit or otherwise, and that interest on such amounts shall accrue from and
after the date when such amounts were due and payable as provided herein (as opposed to the
date when such deficiencies are identified by County).

4.6  Changes of Ownership and Financing Events. Except as otherwise provided in
this Section 4.6, each time Lessee proposes either (2} a Change of Ownership or (b) a Financing
Event, County shall be paid (1) an Administrative Charge equal to the Actual Cost incurred by
County in connection with its review and processing of said Change of Ownership or Financing
Event (*Administrative Charge™) and (2) a Net Proceeds Share, in the event County approves
such proposed Change of Ownership or Financing Event and such transaction is consummated.
“Net Proceeds Share” shall mean the applicable amount determined pursuant to Section 4.8 of
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: thls Lease Changes of OWnershlp and Fmancmg Events dre further subjeet to Cbunty approval

o ' as prowded in Artlcles 11 and 12 of’ thls Lease

4, 6 1 Change of Ownershm “Change of Ownershlp shall mean (a) any

transfer by Lessee of a five percent (5%) or greater direct ownership interest in this__Lease o

or in any Major Sublease, (b) Lessee’s granting of a Major Sublease or (c) any
transaction or series of related transactions not described in subsections 4.6.1(a) or (b)
which constltute an Aggregate Transfer of fifty percent (50%) or more of the beneficial
interests in, or a Change of Control of, Lessee, this Lease or a Major Sublease. For the
purposes.of this Lease, “Change of Control” shall refer to a transaction whereby the
transferee acquires a beneficial interest in Lessee, this Lease or a Major Sublease which-
brings its cumulative beneficial interest in Lessee, this Lease or a Major Sublease, as
approptiate, to over fifty percent (50%).

4.6.2. Bxcluded Transfers. Notwithstanding anything to. the contrary contained
in this Lease, Changes of Ownership resulting from the following transfers shall not be
deemed to create an obligation to pay County a Net Proceeds Share, and, except fora .

‘transfer described in subsection 4.6.2.1, County shall have no approval rights with respect

thereto (other than those approval rights set forth below regarding the managing general

partner of Lessee), although County shall be provided with prior written notice of the
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change of ownership and Lessee shall reimburse County for the Actual Cost of its review

of such transactions, which review with respect to the transactions described in

subsections 4.6.2.2 through 4.6.2.6 shall be limited to confirming that each change of
ownership qualifies as an Excludéd Transfer under this subsection 4.6.2:

4.6.2.1.a transfer by any direct or indirect partner (which for purposes of

this subsection 4.6.2 shall also mean member, shareholder or other interest holder

if Lessee becomes an entity other than a partnership) of Lessee as of the
Execution Date, to any other direct or indirect partner of Lessee as of the
Execution Date;

4.6.2.2.a transfer to a spouse in connection with a property settlement
agreement or decree of dissolution of marriage or legal separation, or a transfer by
a direct or indirect partner of Lessee directly to a spouse, sibling or descendant;

- provided, however, that County shall at all times have the right to approve the
managing general partner, or managing member if Lessee hereby becomes a
limited liability company (and the controlling interest in such managing general
partner or managing member), of Lessee following such a transfer;

4.6.2.3.a transfer of the existing interests in Lessee held by a direct or
indirect partner of Lessee to any living trust, by way of gift, devise, intestate
succession or operation of law, where the transferee living trust’s assets are
substantially the same as the transferor and the beneficiaries of said trust are
members of the transferor’s immediate family (which for the purposes of this
subsection shall be limited to the transferor’s spouse, children, parents, siblings
and grandchildren), together with the subsequent transfer of such interests to such
beneficiaries upon the death of such partner; provided, however, the parties
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- asknbwleslgé (a). that a"subssqlieﬂt dilutioi or transfer of said 'istsrests shall be

subject to County approval and fees as provided herein, and () County shall have. * . S

at all timies the right to approve the managing general partner, or managing

member in the event that Lessee becomes a limited liability company (and the
. _controllmg interest in such managmg general partner or managing member}, of

Lessee :

4 6.2.4.a transfer of a beneﬁclal interest resultmg from pubho tradmg in
the stock or securities of an entity, where such entity is a corporation whose stock
 is traded publicly.on a national sfock exchange or is traded in the over-the-counter
market and whose price is regularly quoted in recognized national quotation
services;

4.6.2.5.a mere change in the form, method or status of ownership (other
than a transfer of beneficial intérests between or among individuals and/or entities
controlied by such individuals); provided that this exclusion shall not apply toa
single transaction or serjes of related transactions wh_creby an Aggtregate Transfer
- of fifty percent (50%) or more of the beneficial interests in Lessee, this Lease or a
Major Sublease has occurred, except if the transfer is purely a changé in the form
of ownership, such.as a conversion of Lessee’s partnership to a corporation or
limited liability company, as long as there is a continuity of management; or

4.6.2.6.any transfer resulting from a Condemnation by County or other
governmental entlty having the power of eminent domain if consented to by
County. )

4.6.3. Aggregate Transfer. “Aggregate Transfer” shall refer to the total
percentage of the shares of stock, partnership interests, membership interests or any other
equity interests (which constitute beneficial interests in Lessee, this Lease or a Major
Sublease, as appropriate) transferred in ail transactions (other than those enumerated in_
subsection 4.6.2) occurring since the later of (a) the Effective Date, (b) the execution by
Lessee of this Lease or a Major Sublease, as appropriate, or (c) the most recent Change of
Ownership upon which an Administrative Charge was paid to County.,

4.6.4. Beneficial Interest. As used in this Lease, the “beneficial interest,”
“beneficial interest in this Lease,” or “beneficial interest in a Major Sublease” shall refer
to the interests of the natural persons who comprise the ultimate owner or owners of
Lessee’s interest in this Lease or a Major Sublease, or 2 Major Sublessee’s interest in a
Major Sublease, whichever is appropriate, regardiess of the form of such ownership and

. regardless of whether such interests are owned through corporations, trusts, partnerships,
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limited liability companies or layers thereof; provided, however, that if an entity with an
ownership interest in the Lease or a Major Sublease is a partnership, corporation or
limited liability entity (a) whose beneficial interest in this Lease or a Major Sublease,
whichever is appropriate, comprises less than fifteen percent (15%) of its total assets or
(b) in which no ten (10) shareholders, partners or members together own more than thirty
percent (30%) of the partnership interests, shares, membership interests or other equity
interests in the entity, then for the purposes of Sections 4.6 through 4.8 hereof, the entity
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itself shall be deemed to' be the ultlmate owner of the beneficial. mterest in thzs Lease ord -
© Major Sublease, as-appropriate, and the owners of such entlty shall not be treated as the
' ultlmate owners of such beneficial 1nterest .

4 6.4.1. Interests Held By Entltle Except as otherwise prov1ded herem,
,an interest in Lessee, this Lease or a Major Sublease held or owned by a

partnership, limited liability company, corporation or other entity shall be treated '
as owned by the partners, members, shareholders or.other equity holders of such
entity in proportion to their respective equity interests, determined by reference to

- the relative values of the interests of all partners, members, shareholders or other
equity holders in such entity. Where more than one layer of entities exists
between Lessee or a Major Sublessee, as appropriate, and the ultimate owners,
then the foregoing sentence shall be applied successively to each such entity in
order to defermine the ownership of the beneficial interests in Lessee, this Lease
or a Major Sublease, as appropnate and any transfers thereof.

4,64.2, Ownershlp of Multiple Assets. The proceeds of any event
. constituting or giving rise to a Change of Ownership shall be apportioned to this
. Lease or a Major Sublease, whichever is appropriate, and to any other assets
transferred in the same transaction in proportion to the relative fair market values
of the respective assets transferred. The Net Proceeds Share shall be calculated
only by reference to the amount of such proceeds apportioned to this Lease, a
Major Sublease or the beneficial interests therein, whichever is appropriate.

4,7  Calculation and Payment. A deposit of Fifteen Thousand and 00/100 Dollars
($15,000) toward the Administrative Charge shall be due and payable upon Lessee’s notification
to County of the proposed Change of Ownership or Financing Event and request for County’s

‘approval thereof. If the transaction is approved, the balance of the Administrative Charge, if
any, and the Net Proceeds Share shall be due and payable concurrently with the consummation
of the transaction constituting the Change of Ownership or Financing Event giving rise to the
obligation to pay such fee, regardless of whether or not money is transferred by the parties in
connection with such consummation. If County disapproves the proposed transaction then,
within thirty (30) days after notice of its disapproval, County shall deliver to Lessee a written
notice setting forth the Administrative Charge, together with a refund of the amount, if any, of
the deposit in excess of the Administrative Charge otherwise allowable under Section 4.6, In the
event that the Administrative Charge exceeds the deposit, then Lessee shall pay County the
balance of the Administrative Charge otherwise allowable under Section 4.6 within thirty (30)
days after receipt of the notice from County setting forth the Adminisirative Charge and any
supporting documentation reasonably requested by Lessee within five (5) business days after its
receipt of such notice. Together with its request for County approval of the proposed
transaction, Lessee, a Major Sublessee or the holder of a beneficial interest in this Lease or a
Major Sublease, whichever is appropriate, shall present to County its calculetion of the Net
Proceeds Share (if any) anticipated to be derived therefrom, which shall include the adjustment
to Improvement Costs, if any, which may result from the payment of such Net Proceeds Share
(“Calculation Notice”). Each Calculation Notice shall contain such detail as may be reasonably
requested by County to verify the calculation of the Net Proceeds Share. Within thirty (30) days
after the receipt of the Calculation Notice and all information or data reasonably necessary for
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_ County to ver:fy the calculatlons within the Calculatlon Notlce, County shall notlfy the party
giving the Calculation Notice as to County’s agreement or d1sagreement w:th the amount of the

- Net Proceeds Share set forth therein or the related adjustment of Improvement Costs, if any.
Failure of County to, approve the Calculation Notice in writing within such thirty (30) day penod

- shall be deemed to-constitute County’s disapproval thereof, Failing mutual agreement within
thirty (30) days after the expiration of said thirty (30) day period, the dispute shall be resolved by

" arbitration as set forth in'Article 16 of this Lease in-the manner prescribed herein for the

-+ resolution of disputes concerning Fair Market Rental Value. In the event County approves a

Change of Ownership or Financing Event buta dlspute exists as to the Net Proceeds Share in

. respect thereof or the related adjustment, if any, in Inqprovement Costs, then the transaction may

be consummated after County has disapproved Lessee’s Calculation Notice; provided, however,
that (i) Lessee shall remit to County as otherwise required hereunder the undisputed pottion of
the Net Proceeds Share and (ii) Lessee shall deposit the disputed portion of the Net Proceeds
Share into an interest bearing escrow account at the closing of the transaction, which portion )
shall be distributed in accordance withi the arbitration-of the dispute pursuant to Atticle 16 of this
Lease, in the manner prescribed herem for the resolutlon of disputes cencemmg Fair Market
Rental Value S : :

4.7.1'. - Transfer of Less Than Entire Intetest. Where a Change of Ownérship has
occurred by reason of the transfer of less than all of an owner’s beneficial interest in
Lessee, this Lease or a Major Sublease, the Net Proceeds Share shall be due and payable
with respect to those portions of such beneficial interest that have been acquired by the
transferee since the latest of (a) the Effective Date, (b) the date of the execution of this
Lease (or a Major Sublease) by Lessee, (c) the most recent event creating Lessee’s
obligation to pay a Net Proceeds Share (including without limitation an approval by
County of a transfer at a price which falls below the threshold for paying a Net Proceeds
Share) with respect to this Lease (or a Major Sublease), or (d) the date which is twelve
(12) months prior to the transfer which constitutes the Change of Ownership.

4.7.2. Purchase Money Notes. If the transferor of an interest accepts a note
made by the transferee of such interest in payment of all or a portion of the acquisition
cost (a “Purchase Money Note™), such note shall be valued at its face amount; provided
that if the interest rate on such Purchase Money Note is in excess of a market rate, then
the value of such note shall be increased to reflect such above~-market rate. Any disputes -
between County and Lessee as to whether the interest rate on a Purchase Money Note is
in excess of a market rate or with respect to the valuation of a Purchase Money Note with
an above-market rate of interest, shall be settled by arbitration pursuant to Article 16
below,

4.7.3. Qbligation to Pay Net Proceeds Share and Administrative Charge. With

respect to a Change of Ownership giving rise to the Administrative Charge and Net
Proceeds Share, the obligation to pay the Administrative Charge and Net Proceeds Share
shall be the joint and several obligation of the transferor and transferee; provided,
however, that the transferee shall not be liable for the payment of the Administrative
Charge or Net Proceeds Share if the transferor provides County with a deposit, letter of
credit or other security satisfactory to County for the payment thereof. In the event that
the Administrative Charge or Net Proceeds Share is not paid when due with respect to the
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beneﬁclal mterest in thls Lease, then County shall have the remedles set forth n
Sectlon 13 3 hereof

Net Proceeds Share In the event of a Ch&nge of 0wnersh1p, the Net Proceeds

~Share shall be a sum equal to the greater of (a) five percent (5%) of the gross sale or transfer
preceeds or other consideration given for the interests transferred (but in the case of a transfer to

_a party affiliated with or otlierwise related to'the transferor, such consideration shall'in no event
be deemed to be less than the fair value of the interests transferred), or (b) twenty percent (20%)
of the Net Transfer Proceeds from such transfer. With respect to a Financing Event, the Net
Proceeds Shate (if any) shall be equal to twenty percent (20%) of the Net Refinancing Proceeds
from such Financing Event.

4.81. Transaction by Original Lessee. In the case of a transfer by Lessee (but

not a successor or assignee of Lessee) constituting a Change of Ownership, “Net Transfer
Proceeds” shall mean the total cash and other consideration received (but in the case of a

-transfer to a party affiliated with or otherwise related to the transferor, such consideration

shall in no event be deemed fo-b less than the fair'value-of the interests transferréed), less-

. ‘the fol lowmg costs with respect to. Lessee (but not 1ts Successors or asmgnees)
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4, 8 1.1. § (the “Ex1stmg Value”), (b) the amount of
the Option Fee paid by Lessee under the Option Agreement, (c) the actual out-of-
pocket costs incurred by Lessee for its third party consultants and attorneys in
connection with the negotiation and consummation of the transactions resulting in
the execution of this Lease, and (d}) the Actual Costs reimbursed by Lessee to
County pursuant to Section 15.3 of this Lease (the “Base Value”); plus

4.8.1.2. the final actual construction costs paid by Lessee in connection
with the construction of the Redevelopment Work or other physical -
Improvements to the Premises in accordance with Article 5 herein (including
future capital redevelopment and rehabilitation work, but not periodic
maintenance and repair) to the Premises in accordance with the requirements of
this Lease (“Improvement Costs™), whose costs have been submitted to Director
within thirty (30) days after the completion of such Improvements and which
costs shall have been certified in writing to Director by Lessee to have been
incurred, along with evidence reasonably satisfactory to Director that such costs
have been incurred. Aliernatively, with respect to capital improvements that are
not part of the initial Redevelopment Work, Lessee shall be entitled to adopt a

.program of annual submissions to Director within ninety (90) days following the

end of each Lease Year. Construction costs shall include all hard and soft costs
(including out-of-pocket design and predevelopment costs incurred prior to the .
date of the Lease for Redevelopment Work or other physical Improvements
constructed afier the Effective Date, construction period interest on Lessee’s
construction loan, and developer fees incurred by Lessee, as long as such
developer fees do not exceed four percent (4%) of hard construction costs); plus

4.8.1.3. commissions, title and escrow costs, documentary transfer taxes,
reasonable attorneys’ fees, prepayment or yield maintenance premiums and other
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bona fide closmg costs actually pald to third partles and documented to. the L

. satisfaction of County, which costs were dlrectIy attributable to the constmmation’ . -

_of the particular transaction giving rise to.the obligation to pay County a Net
Proooeds Share (collecttvely, “Documentcd Transactlon Costs”), plus

_ 4.8.1 4 " That portlon of the prmolpal amount of any Flnancmg Event o
after the Effective Date that constituted Net Refinancmg Proceeds on which
Lessee paid County a Net Proceeds Share. :

.4.8.2. Transfer by Lessee’s Successor. In the case of a transfer by a Lessee other -

' than the original Lessee, “Net Transfer Proceeds™ shall mean the total cash and other

consideration received by that successor Lessee (but in the case of a transfer to a party
affiliated with or otherwise related to the transferor, such consideration shall in no event
be deemed to be less than the fair value of the interests transferred), minus the followmg

' costs with respect to such successor Lessee: -

_ -4.8.2.1. the greatest of (a) the Base Value plus the amount of any
~ Improvement Costs incurred prior to stich successor Lessee’s acquisition of its

leasehold interest in the Prermses, (b) the purchase price such successor paid to-
Lessee or such successor’s seller for the interest acquired (or the fair market value
of the interests transferred in connection with the seller’s acquisition of the
leasehold if utilized in connection with the calculation of Net Transfer Proceeds
with respect to that sale) or (c) the original principal amount of any Financing
Event or Financing Events (on a non-duplicative basis) after such successor
Lessee’s acquisition of the leasehold and with respect to which County waspaid a
Net Proceeds Share, plus the principal amotint of any financing existing as of the
date on which such seller acquired the leasehold or subsequently obtained by
Lessee, if such financing has not been refinanced, but without duplication;

4.8.2.2. Improvement Costs actually paid by such successor Lessee after
such successor Lessee’s acquisition of its leasehold interest in the Premises, and
not subsequently repaid with Net Refinancing Proceeds, provided that such costs
have been submitted to and approved by County to the extent provided in
subsection 4.8.1.1 with respect to Lessee; and,

4.8.2.3. Documented Transaction Costs with respect to the transfer of the
interest by the successor.

4.8.3. Transfers of Major Sublessee’s Interest. With respect to any Change of
Ownership described in subsection 4.6.1(b), subsections 4.8.1 and 4.8.2 shall apply,

~ except that any rents or other amounts received by Lessee from the Major Sublessee and
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passed through to County under any provision of this Lease (other than payment of Net
Proceeds Share) shall be disregarded in the computation of Net Transfer Proceeds.

4.8.4. Other Transfers. With respect to any Change of Ownership not described
in subsections 4.8.1 through 4.8.3 (i.e., a transfer of an interest in an entity holding a
direct or indirect ownership interest in this Lease or in a Major Sublease), subsections
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o 4.8.1 and 4 8. 2 shall apply to such Change of Ownership, except fhat § i liew'of deductmg

the, Existing’ Value @if any) dnd’ Improveme,nt Costs in: detetmlmng Net Transfer "

Proceeds, the cost to the transféror of the interest bemg transferred ‘shall be dedicted.
" Furthermore;, in the event that any such Change of Ownership préduces a Net Proceeds -
.Share, the then existing Improvement Costs shall be-increased by an appropriate arount

to reflect such Net Proceeds Share, as if it had been realized by Lessee upon a transfer of
a comparable interest in this Lease or in a Ma]or Sublease, a$ appropriate.

4 8.5. Net Refinancing Proceeds. “Net Reﬁnancmg Proceeds” shall mean the

- gross principal amount of any Financing Event after the Execution Date, minus (i) the
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groatest of (a)} the Existing-Value, (b) the principal amount of Lessee’s exisfing financing -

‘as of the Execution Date or (c) the principal amount of any subsequent refinancing by

Lessee in connection with which County was paid a Net Proceeds Share, together with
any portion of the proceeds of the Financing Event which shall be used for Improvement
Costs, (i) other Improvement Costs incuired by Lessee and not paid for or repaid with
the proceeds of any Financing Event, and (iii) Documented Transactlon Costs w1th
respect to such Fmancmg Event. :

4.8.6. Effect of Reﬁnancmg on Improvement Costs .Upon payment to County of -
a Net Proceeds Share in connection with a Financing Event, then the Improvement Costs
incurred by Lessee prior to such Financing Event shall be increased by the amount of
New Refinancing Proceeds derived from such Financing Event and the Documented
Transaction Costs in connection therewith and shall be in addition to Improvement Costs
incurred by Lessee after such Financing Event.

4.8.7. Transfers to which Sections 4.6 through 4.8 Apply. The provisions of
Sections 4.6 through 4.8 hereof shall apply to all transfers of beneficial intetests in this

Lease or a Major Sublease which constitute a Change of Ownership, unless such transfers
are otherwise excluded pursuant to this Lease. Furthermore, the provisions of Sections
4.6 through 4.8 of this Lease, and the principles set forth therein, shall apply to any
transfer or series of transfers which County can demonstrate was primarily structured for
the purpose of avoiding the obligation to pay Net Proceeds Share set forth in Sections 4.6
through 4.8 of this Lease and which, viewed together, would otherwise constitute a
Change of Ownership. -

4.8.8. Payment. Net Proceeds Share shall be due and payable concurrently with
the transfer giving rise to the obligation to pay such fees and shall be the joint and several
obligation of the transferee and transferor. Net Proceeds Share not paid when due shall
be subject to a late fee of six percent (6%) of the amount due, together with interest on
such Net Proceeds Share and late fee at the Appllcable Rate from the date due until paid.
In the event that the proceeds of the transaction- giving rise to the obligation to pay Net
Proceeds Share are comprised, in whole or in part, of assets other than cash, then the cash
payment of the Net Proceeds Share shall reflect the fair market value of such non-cash
assets as of the date of the Change of Ownership, which shall be set forth in the
Calculation Notice. Notwithstanding the foregoing, in the case of a Change of
Ownership described in subsection 4.6.1(b), the Net Proceeds Share shall be payable to
County as and when the Net Transfer Proceeds are received, with the Net Proceeds Share
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~ being équi;ébl'y_ ~app'0r'tidned:jto"the payrpénts defived by Eqsﬁ_é_e from said _Chaﬁge’ of - |
* Ovinership (other than any pa_}_fménts__ passed throughto County under this Lease). .

- 4.8.9. Shareholder, Partner, Member, Trustee and Beneficiary List: Prior to the
_-Execution Date, prior to each subsequent Change of Ownership or Financing Event and
upon the request of County (which requests shall be no more frequent than once per -
year), Lessee shall provide County-with an updated schedule listing the names and .
mailing addresses of (i) all shareholders, partners, members and other holders of equity or
beneficial interests in Lessee, this Lease or the Major Sublessee under any Major -
Sublease, and (i) all shareholders, partners, members and other holders of equity or
beneficial interests in any of the constituent shareholders, partners, niembers or other
holders of equity or beneficial interests in Lessee or any Major Sublessee under any
Major Sublease, if such interest exceeds a five percent (5%) or greater beneficial interest
in Lessee, its constituent shareholders, partners, members or other interest holders, or the
- Major Sublessee under a Major S_ublease.' In the event that such shareholder, partner, '
“member or other interest holder is a trust, Lessee shall include in such schedule the'name
. - and'mailing address of each trustee of said trust, together with the names and mailing
- addresses of each beneficiary of said trust with greater than a five percent (5%) actuarial
interest in distributions from, or the corpus of; said trust; provided, however, that to the
extent that Lessee is prevented by Applicable Laws from obtaining such information _
regarding the beneficiaries of said trust(s), Lessee shall have complied with this provision
if Lessee uses its best efforts to obtain such information voluntarily and provides County
with the opportunity to review any such information so obtained. Lessee agrees to use its
best efforts to provide County with any additional information reasonably requested by
County in order to determine the identities of the holders of five percent (5%) or greater
beneficial interests in Lessee or its constituent shareholders, partners, members or other
interest holders, this Lease or a Major Sublease.

5. CONSTRUCTION OF IMPROVEMENTS.

51  Redevelopment Work. It is expressly understood and agreed that Lessee shall
demolish the existing Improvements located on the Premises, and construct new Improvements
on the Premises in accordance with the Redevelopment Plan attached to this Lease as Exhibit B,
including without limitation, the following new Improvements: (i) a new commercial building
(the “New Commercial Building”) containing not less than 29,000 square feet of rentable area of
space to be initially allocated approximately as follows: 5,000 rentable square feet of yacht club
space, 10,000 rentable square feet of health club space, 2,916 rentable square feet of retail space
and 11,432 rentable square feet of marine commercial office space; (ii) an attached parking
structure with 447 parking spaces or such other number of parking spaces as required under
Section 15.20 below (the “Parking Structure™); (iii) complete replacement of the existing 182
boat slips and retated Improvements with 87 new boat slips with an average slip length of 36
lineal feet and related Improvements (all such boat slips and related Improvements, as approved
and constructed, the “Anchorage Improvements”); and (iv) the Promenade Work described in
Section 15.19 of this Lease. The demolition and construction work described in the immediately
preceding sentence, along with all associated improvement, hardscape, landscape and other site
work approved by County and to be performed in connection with such construction work, are
herein collectively referred to as the “Redevelopment Work.” The design, density, site coverage,
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o layout and open space, view corndors, bulldmg helght constructlon matenals, landscapmg,
. hardscaping and othet i 1mprovement specifications peitaining to the Redevelopment Work shéll
" be subject to. County s approval as set forth i in this Section 5, and shatl be subject to the receipt
by Lessee of all Entitlements. The boat slips to be consh’ucted as part of the Anchorage
Improvements shall be constructed with concrete or such other materials as approved by the
.Director. Lessee shall be solely responsible for all costs and expenses incurred in connection - -
with-the design, entitlement and construction of the Redevelopment Work. Lessee shall expend .
not less than the Minimum Development Cost (as defined below) for the cost of the.
Redevelopment Work, which expenditures shall be subject to the verification and reasonable
approval by County The “Minimum Development Cost” shall mean $13,000,000 increased by
. the same percentage increase (if any) in the ENR Index from April, 2005 through the date of the
commencement of construction of the Redevelopment Work. Lessee shall comply with all time
. deadlines and schedules set forth in this Section 5 relating to the completion of the-design and
construction of the Redevelopment Work. Lessee’s failure to do so shall, if not cured within the. -
) apphcable cure set forth in subsectlon 13.1. 2 constitute an Event of Default:

5.2 ° Schematics and Narrative. If, and to the extent, not completed by Lessee prior to
the Effective Date in accordance with Section 4.3 of the Option Agreement, Lessee shall submit
to the Director six (6) sets of schematic plans together with a narrative description and’ -
construction cost estimate summary clearly delineating the nature, size, configuration and layout
of any and all Improvements to be constructed, altered or modified on the Premises as part of the
Redevelopment Work. Such plans shall, among other things, clearly delineate the architectural
theme or motif of the Improvements and shall identify and illustrate the boundaries of the
Premises and all rights-of-way or other areas reserved to County or third parties which are
located thereon. The schematic plans and other materials required to be submitted by Lessee
after the Effective Date pursuant to this Section 5.2 (i.e., not including those required to be
submitted by Lessee during the Option Term pursuant to Section 4.3 of the Option Agreement)
shall be submitted by Lessee to Director in accordance with a schedule that facilitates Lessee’s
completion of the Redevelopment Work on or before the Required Completion Date (subject to
any extension thereof permitted hereunder) set forth in Section 5.7 below (taking into
consideration the other plan submittal and approval periods set forth in this Lease). Director
shall have sixty (60} days within which to approve or disapprove Lessee’s submission under this
Section 5.2, Failure of Director to approve such submission in writing within said sixty (60) day
period shall be deemed disapproval of said submission. After approval of schematic plans (or
subsequent approval of Preliminary or Approved Final Plans, Specifications and Costs, as
defined herein) by Director, if changes in such plans are required by conditions of approval of
the Improvements imposed by the California Coastal Commission or other governmental agency
having jurisdiction thereover, Lessee shall promptly advise Director in writing of such changes
and Director shall not disapprove the changes required by the California Coastal Commission or
- other governmental agency, as appropriate, unless such changes materially prejudice County’s
ability to enjoy the rights and benefits granted to County pursuant to this Lease,

5.3  Preliminary Plans and Specifications. If, and to the extent, not completed by
Lessee prior to the Effective Date in accordance with Section 4.3 of the Option Agreement,
Lessee shall submit to Director six-(6) sets of preliminary plans, outline specifications and
construction cost estimates for the Improvements set forth therein. The preliminary plans,
outline specifications and construction cost estimate shall conform to, expand upon and reflect a
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natural evolutlon ﬁrom the descmpt:lons and estimates set forth in the- approved schematic plans
* and; narrative. Any difference in the scope, size, conﬁgurauon, arrangement of ‘motif of the .
“Improvements from those described in the approved schematics and narrative shall be separately
identified and described. The preliminary plans, outline spec1ﬁcatlons and construction cost -

- estimates required to be submitted by Lessee affer the- Effective Date pursuant to this Section 5.3 -
(i.e., not including those required to be submitted by Lessee during the Option Term pursuant to
Section 4.3 of the Option Agreement) shall be submitted by Lessee to Director in-accordance
with a schedule that facilitates Lessee’s completion of the Redevelopment Work on or before the
Required Completion Date set forth in Section 5.7 below {taking into consideration the other
plan submittal and approval periods set forth in this Lease) Director shall have twenty-one (21)
days within which to approve or reasonably disapprove Lessee’s submission under this
Section 5.3, and Director may disapprove said preliminary plans on the grounds that they do not
reflect a natural evolution from the approved schematic plans or that they materially différ from
the approved schematic plans and narrative. Failure of Director to disapprove said preliminary
plans within twenty one (21) days after Dlrector s receipt thereof shall be deemed Director’s
approval thereof; provided, however, that in the event that the preliminary plars, outline _

. specifications and construction cost éstimates contain substantial changes from the approved

* " schematics and narrative; then Director shall have sixty (60) days in which to approve said

submission, which approval shall be deemed withheld if not granted in writing within such sixty
(60) day period; and provided further, that together with the submission of the preliminary plans,
outline specifications and construction cost estimates, Lessee must deliver to Director a
transmitta] letter containing the following text prominently displayed in bold faced type:

“PURSUANT TO SECTION 5.3 OF THE AMENDED AND RESTATED
LEASE AGREEMENT, IF THESE MATERIALS CONTAIN NO
SUBSTANTIAL CHANGES FROM THE MATERIALS PREVIOUSLY
SUBMITTED TO YOU, YOU HAVE TWENTY ONE (21) DAYS AFTER
RECEIPT OF THESE MATERIALS IN WHICH TO APPROVE OR
DISAPPROVE THEM. FAILURE TO DISAPPROVE THESE MATERIALS IN
WRITING WITHIN TWENTY ONE (21) DAYS OF YOUR RECEIPT OF
THESE MATERIALS SHALL CONSTITUTE YOUR APPROVAL OF THEM.”

5.4  Final Plans and Specifications. If, and to the extent, not completed by Lessee
prior to the Effective Date in accordance with Section 4.3 of the Option Agreement, Lessee shall
submit for approval by Director six (6) complete sets of final plans, detailed specifications and a
construction cost statement for all Improvements to be constructed, altered or modified by
Lessee on the Premises, together with one (1) set of appropriate structural computations,
identical to those requested or required by the County Director of Public Works incident to the
issuance of building permits under the relevant provisions of the Los Angeles County Building
Code. Lessee shall file duplicate copies of the final plans, detailed specifications and
construction cost statement required by this Section with the County Director of Public Works,
together with the necessary and appropriate applications for building permits. Any difference in
the scope, size, configuration, arrangement or motif of the Improvements from those described in
the approved preliminary plans and specifications shall be separately identified and described.
The final plans and other materials required to be submitted by Lessee after the Effective Date
pursuant to this Section 5.4 (i.e., not including those, if any, required to be submitted by Lessee
during the Option Term pursuant to Section 4.3 of the Option Agreement) shall be submitted by
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- Lessee to Director iri accordance w1th a schedule that facﬂltates Lessee’ s completlon of the

. Redevelopment Work on or before the Required Completlon Datc set forth-in Section 5:7- below; ’

- takmg into conmderatlon the Dlrector 8 approval penods set forth i in Sectlon 5.5.1.below.

5.5 . Condltlons Precedent to the Commencement of Constructlon No constructlon

alteration or modification by Lessee of any Improvements on the Premises shall be commenced
until each and all of the followmg conditions have been satlsﬁed

5.5.1; Approval of Final Plans and Sp_ecnﬁcation The final plans, detalled

" construction specifications and construction cost statement described in Section 5.4 for

the Improvements have been approved by Director (“Approved Final Plans,
Specifications and Costs™), which approval shall not be unreasonably withheld provided
that the final plans and specifications reflect a natural progression and logical evolution
from the approved preliminary plans and specifications. Director shall have twenty one

(21} days within which to approve or disapprove such submission, and Director may
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disapprove such submission on the grounds that they do not reflect a natural evolution
from or that they materially differ from the approved preliminary plans, outline
specifications and construction cost estimates. Failure of Director to disapprove said
preliminary plans within twenty one (21) days after Director’s receipt shall be.deemed
Director’s approval thereof; provided, however, that in the event that the final plans,
detailed construction specifications and construction cost statement contain substantial
changes from the preliminary plans, outline specifications and construction cost
estimates, then Director shall have sixty (60) days in which to approve said submission,
which approval shall be deemed withheld if not granted in writing within such sixty (60)
day period; and provided further, that together with the submission of the final plans,
detailed construction specifications and construction cost statement, Lessee must deliver -
to Director a transmittal letter containing the following text prominently displayed in bold
faced type:

“PURSUANT TO SECTION 5.5.1 OF THE AMENDED AND RESTATED
LEASE AGREEMENT, IF THESE MATERIALS CONTAIN NO
SUBSTANTIAL CHANGES FROM THE MATERIALS PREVIOUSLY
SUBMITTED TO YOU, YOU HAVE TWENTY ONE (21) DAYS AFTER
RECEIPT OF THESE MATERJALS IN WHICH TO APPROVE OR
DISAPPROVE THEM. FAILURE TO DISAPPROVE THESE MATERJIALS IN
" WRITING WITHIN TWENTY ONE (21) DAYS OF YOUR RECEIPT OF
THESE MATERIALS SHALL CONSTITUTE YOUR APPROVAL OF THEM.”

Director’s approval shall not be unreasonably withheld; provided; however, that it
shall be deemed reasonable to disapprove any submission not in substantial conformity
with the approved prelnnmary plans and specifications. No material modification shall
be made to the Improvements described in the Approved Final Plans, Specifications and
Costs without the prior written approval of Dn'ector which shall not be unreasonably
withheld.

5.5.2. Permits and Other Approvals. Lessee shall have received and furnished
County with copies of all permits, licenses and other governméntal approvals necessary
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to construct the Improvements descnbed in the Approved Fmal Plans Speclﬁcatlons and o |

Costs. Lessee agreesto apply for all such permits, licensés and other gOVemmentai

approvals at the earliest commercially reasonable time and théreafier shall use diligent A

efforts (which shall be deemed to include expenditures of funds, including without

- limitation application fees, travel, architectural, consulting and lobinng fees, as’

reasonably necessary to expedite the permit, license or othér approval process) to-procure

such penmts licenses and other approvals at the earllest reasonably possible time.

5.5.3. Conpies of Construct;lon Contracts. Lessee shall have furnished County

with copies of any contrect(s) entered into between Lesseé and any general contractor(s) - -
. employed for the purpose of constructing the Improvements described in the Approved

Final Plans, Specifications and Costs.

5. 5 4, Performance and Payment Bonds.. Lessee shall, at its own cost and

expense, have furnished County with the followmg separate corporate surety bonds not
less than tén business (10) days prior to the commencement of construction, which bonds
" must be in form and content reasonably satisfactory to County or with other security for

‘the constructlon of the Improvements as set forth'in subsection 3.5.5 below:
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5.5.4. LA corporate surety performance bond ("Perfonnance Bond”)
issued by a surety company licensed to transact business as such in the State of
California, in an amount not less than one hundred percent (100%) of the amount
of all hard construction costs approved by County in conjunction with the
Approved Final Plans, Specifications and Costs. The Performance Bond and its
issuer shall be in all material respects reasonably satisfactory to County. It shall
name Lessee as principal and said issuer as surety, and County as obligee,
assuring full and satisfactory performance by Lessee of Lessee’s obligations
herein to build, construct and otherwise complete the Improvements described in

the Approved Final Plans, Specifications and Costs,

5.5.4.2.A corporate surety payment bond, issued by a surety company
licensed to transact business as such in the State of California, with Lessee as
principal, said company as surety and County as obligee, in a sum equal to one
hundred percent (100%) of the total construction cost set forth in the Approved
Final Plans, Specifications and Costs, guaranteeing payment for afl materials,
provisions, supplies and equipment used in, upon, for or about the performance of
said construction work or for labor done thereon of any kind whatsoever and
protecting County from any and all liability, loss or damages arising out of or in
connection with any failure to make such payment (the “Payment Bond”). The
Payment Bond shall be in form and content reasonably satisfactory to County.

In the event that construction is performed by a licensed
general contractor on behalf of Lessee, provided that such contractor provides

‘County with a bond or bonds compliant with this subsection, and in all material

respects reasonably satisfactory to County and otherwise complying with this
subsection, County will accept such contractor’s bonds in lieu of the Performance
Bond and/or Payment Bond by Lessee required by this subsection 5.5.4.

40



_ 55.5.. Alternatlve Secungg In liew of prov1d1ng the Payment and Performance a
. Bonds Lessee may (i) depos:t a Certnﬁdate of Deposit Wlth County or post an additional o
Letter of Credit in favor of County, equal ifi amount to ofnie hundred percent (100%) of
the construction contract price, which may be drawn upon by County to complete the .
construction of the Improvements if samie have not been completed by Lessee-or if: an - - -
S Event of Default has: occurred under this Lease, or (ii) provide a payment and
 performance guaranty from an individual or entity acceptable to County and in form and *
substance acceptable to County, which guaranty shall gnaranty (I) the Lessee’s obligation .
to complete the Improvement described in the Approved Final Plans, Specifications and
~ Costs, and (IT) the payment for all materials, provisions, Supplles and equipment used in,
upon, for or about the performance of said construction work and for labor performed in
connection therewith. A condition precedent to Lessee’s right to provide the alternative
security described in this Section 5.5.5 shall be delivery by Lessee to County of an
opinion of counsel from a firm and.in a form acceptable to County to the effect that the
construction of the Iimprovements does not constitute a public. work of 1mprovement
- requiring the delivery of the bonds descnbed in Sectlon 5.5.4 above.’ '

5.5.6. Evidence of Fmancmg Lessee shall have provlded ev1dence satisfactory.
to County of its having sufficient financial resources, as determined by Director, to
complete the Improvements as set forth in the Approved Final Plans, Specifications and
Costs. Lessee shall furnish Director with copies of all final notes, guarantees, partnership,
shareholder or limited liability company agreements, construction loan and/or permanent
loan commitments, documents evidencing equity contributions, documents creating
and/or perfecting security interests, and all documents and exhibits referred to in any of
the foregoing, together with any and all recorded documents affecting an interest in the
Premises, within seven (7) days after such document or instrument becomes effective.

5.5.7. Work Schedule. Lessee shall have provided County with a construction
schedule reasonably acceptable to Director. Such construction schedule for the
Redevelopment Work shall be consistent with the completion of the Redevelopment
Work, as set forth in the Approved Final Plans, Specifications and Costs, on or before the
Required Completion Date set forth in Section 5.7 below, as such date may be extended
as provided in this Article 5.

5.6  County Cooperation. In its proprietary capacity, the Department shall cooperate
with and assist Lessee, to the extent reasonably requested by Lessee, in Lessee’s efforts to obtain
the appropriate governmental approvals, consents, permits or variances which may be required in
connection with the performance by Lessee of the Redevelopment Work. Such cooperative
_ efforts may include the Department’s joinder in any application for such approval, consent,
permit or variance, where joinder therein by the Department is required or helpful; provided,
however, that Lessee shall reimburse County for the Actual Cost incurred by the Department in
connection with such joinder or cooperative efforts. Notwithstanding the foregoing, Lessee and
County acknowledge that the approvals given by County under this Lease are approvals pursuant
to its authority under Section 25907 of the California Government Code; that approvals given
under this Lease in no way release Lessee from obtaining, at Lessee’s expense, all permits,
licenses and other approvals required by law for the construction of Improvements on the
Premises and operation and other use of such Improvements on the Premises; and that the
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L Department’s duty to cooperate and County s approvals under tlns Lease do not in any way . —
~ ‘medify or limis the exercise of County’s goverrimental functlons or declslons as. dlstmct from its” -
C proprletary functlons pursuant to thIS Lease. = o

: .5.7 Construc_tlon Schedule._ :

" 5.7.1. - Substantial Commencement of Construction. It is a condition of this

Lease that, except to the. extent Lessee is prevented from so doing by the events identified

. in subsection 5.7.3, Lessee shall cause the Substantial Commencement of Construction of
the Redevelopment Work to have occurred in accordance with the Approved Final Plans,
Specifications and Costs by the date therefore set forth in the construction schedule .
approved by Director pursuant to Section 5.5.7 above, and shall substantially complete
the Redevelopment Wotk by not later than the fifth (5" ) anniversary after the Effective
Date (the “Required Completion Date”). For the purposes of this Lease, “Substantial
Commencement” or “Substantial Commencement of Construction” shall mean that all
demolition and excavation work required in connection with the Redevelopment Work
has been completed and-the construction of the new Improvements-to be constructed as -
part of the Redevelopment Work has been commenced. The required date for the )
‘Substantial Commencement of Construction and the Required €ompletion Date will only
be extended under the specific circumstances set forth in subsection 5.7.3, and under no
other circumstances. Notwithstanding the foregoing, the parties hereto specifically agree
that so long as Lessee is otherwise diligently and in good faith attempting to satisfy the
condition set forth in the first sentence of this subsection 5.7.1, and as long as it would
have been extremely unlikely that any other developer could have caused the subject
Improvements to be Substantially Commenced and/or completed within such timeframe,
.then Lessee will not be in breach of this subsection for its failure to achieve Substantial
Commencement by the required date set forth herein or completion of the Redevelopment
Work by the Required Completion Date. '

5.71.2. After Substantial Commencement, Once construction of the
Improvements set forth in the Approved Final Plans, Specifications and Costs has been
Substantially Commenced, Lessee shall thereafter diligently pursue the completion of
such construction by the Required Completion Date in substantial compliance with the
Approved Final Plans, Specifications and Costs. Completion of construction of the
Improvements following Substantial Commencement will be extended only under the
specific circumstances set forth in subsection 5.7.3 and under no other circumstances.

5.7.3. Extension of Dates, The required date for the Substantial Commencement
of Construction and the Required Completion Date shall be extended only for the reasons
set forth in this subsection 5.7.3. In the event Lessee has not met the condition set forth
in the first sentence of subsection 5.7.1 (subject to the last sentence of subsection 5.7.1
and subject to any extension granted pursuant to this subsection 5.7.3), then at County’s
option this Lease shall be amended such that the terms and provisions of this Lease revert
back to the terms and provisions of the Original Lease (including, without limitation, the
Original Term), as modified by the “Non-Exercise Amendment” described in the Option
Agreement (the “Reversion Amendment”).

1152137.7 T 42




1152137.7

5731 Injunction by Third Pﬂ, Nonreggla’togz Bodx The requlred date '. ;

s 'for the Substantial Commeéncement of Construction shall be extended ifthe -~
‘construction of the Tmprovements is the subject of (i) a then current judicial of S
"administrative action, brought by a person or entity (other than Lessee or any

affiliate of Lessee, or the County or the California Coastal Commission acting in
their governmental capacity) that appeals or otherwise challenges the previous’

issuance of Entitlements for the Improvements, or seeks to enjoin, restrain,

contest or otherwise limit the right of Lessee to construct the Improvements, or '
(ii) a temporary restrammg order (“TRO”) or injunction issued in connection

therewith. In'such case, the tequired date for the Substantial Commencement of .

Construction shall be extended until the dismissal, removal or other resolution of
any such action or order, and the lapse of any applicable appeal period. Lessee
shall diligently pursue the dismissal, removal or other resolution of any such
action, TRO, injunction, judgment or. order so issued and shall exhaust all
commercially reasonable efforts to appeal any-adverse TRO, injunction, _]udgment
or order, and any extension of the requiréd-date for the Substantial

- Commencement of Construction shall be expressly-conditioned upon such Lessee '
‘ dlllgence In the event that a permanent injunction, order or settlement

prohibiting the construction of the Improvements becomes final and is tio 'longer
subject to appeal, then, at County’s or Lessee’s option, this Lease shall be .
amended in accordance with the Reversion Amendment.

5.7.3.2.Delay Caused by Unreasonable County Acts. The required date
for the Substantial Commencement of Construction shall be extended if Lessee
has been delayed in the obtaining of any permits or other approvals necessary for
the commencement of construction of the Improvements set forth in the Approved
Final Plans, Specifications and Costs due to Unreasonable County Activity. For
the purposes of this Lease, the following shall be deemed to be “Unreasonable
County Activity”: County’s failure to provide required joinder, if any, in Lessee’s
proposals for the Improvements described in the Approved Final Plans,
Specifications and Costs before any governmental agency; or, County’s failure to -
take such other actions in its proprietary capacity reasonably requested by Lessee,
at no cost or expense to County, which are necessary for Lessee to proceed with
the permit/approval process or County’s having taken such actions without
Lessee’s consent which adversely affected Lessee’s rights and obligations
hereunder, which were unreasonable and which actually delayed the Substantial
Commencement of Construction and which action or inaction occurred after the
date hereof. Nothing contained in this Section or this Lease shall be construed as
obliging County to support proposals, issue permits, or otherwise act in a thanner
inconsistent with County’s actions under its regulatory powers. It shall not be
Unreasonable County. Activity if County fails to accelerate the County’s
customary regulatory permit/approval process. An extension shall be available
under this subsection only if ail of the following procedures have been followed:

. (i) Within a reasonable time under the circumstances, but in no
event to exceed three (3) days after Lessee’s discovery of any alleged
Unreasonable County Activity, Lessee must notify Director in writing of the
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.speclfic conduct . comprising the alleged Unreasonable County Actmty, and the Lj. '
. '.next opportumty, if any, for County to rectify such alleged conduct. -

(i) - Within seven (7) days followmg receipt of the notice

. allegmg Unreasonable County Activity, Director shall meet-with Léssee or its

authorized representative in order to determing whether Unreasonable County
Act1v1ty has occurred and, if so, how such Unreasonable County Activity can be
rectified and the appropriate length of time of any extension pursuant to this
subsection. If Director determines that Unreasonable County Activity has

" . occurred and that County can and will take rectifying action, then-the extension

time shall equal the amount of actual delay directly caused by the Unreasonable .

County Activity. If Director determines that Unreasonable County Activity has

occurred, but that County cannot take rectifying action. (or if the proposed
rectifying action will not produce the results desired by Lessee), then Lessee and
Director shall establish the length of time of any extension based on the actual

. delay of the perrmt/approval process llkely fo be- caused by the Unreasonable o

County Act1v1ty

- , (111) If, within fourteen ( 14) days following receipt of notice
alleging Unreasonable County Activity, Director and Lessee have not agreed in
writing as to whether or not an extension is appropriate, or if appropriate, the
length of any such extension, then the matter shall be referred to binding
arbitration in accordance with Article 16 of this Lease. The arbitrator shall be
instructed that, if Unreasonable County Activity has occurred, then the standerds
set forth in subsection (b) above will be applied to determme the length of any
extension.

The period of any extension nursuant to this subsection shall be
equal to the period of the delay caused by the Unreasonable County Activity.

5.7.3.3.Delay in Obtaining Permits or Approvals. Except as otherwise
provided in subsection 5.7.3.5, if as of the required date for the Substantial

Commencement of Construction (as it may be extended as provided above),
Lessee has not obtained a permit or other approval necessary to the
commencement of construction from a regulatory body or agency other-than
County, or such regulatory body has obtained an injunction preventing the
commencement of construction, and such permits, approvals or the removal of
such injunction constitute(s) the major remaining impediment to the
commencement of construction, then the required date for the Substantial
Commencement of Construction shall be extended to thirty (30) days after the
date upon which such permit is issued or injunction dissolved, provided that (1)
Lessee has exhausted and continues to exhaust all commercially reasonable
efforts to obtain such approval or permit or dissolution of such injunction, and (2)
such extended required date for the Substantial Commencement of construction
shall not be extended for more than two (2) years. If the required date for the
Substantial Commencement of construction is so extended, then the Required
Completion Date shall be extended by the same number of days that the required
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. date for the Substantlal Commencement of consu'uct:on was extended The o
extension provided by thls subsection shall be the only extension avallable ina
situation where sich permits and/or approvals have not been issued or such
_ regulatory body or agency has ohtamed such an mjunctlon '

. - 5734 Force. Majeure. Notthhstandmg any contrary prov:s:on hereof
any date by which Lessee is required to safisfy an obligation under this Article 5,
including, without limitation, the Substantial Commencement of Construction by
the date required herein and the completion of the Redevelopment Work by the
Required Completion Date, shall be extended for delays in the ability of Lessee to
comply therewith as a result of fire, earthquake, flood, tornado or other casualty,
acts of God, civil riots or disturbance, embargo, war, acts of terrorism, industry
wide strike or labor dispute or other unforeseeable event reasonably beyond the
control of Lessee (“Force Majeure™); provided, however, that Lessee shall
commence and complete the portions, if any, of the Improvements not impacted
by such delay within the timeframe set forth in this Lease. Lessee and Director
shall discuss and attempt to agree on the length of time of any Force Majeure
delay. If they are unable fo agree within thirty (30) days after thé event of
occurrence giving tise to Lessee’s claim to a Force Majeure delay under this
subsection 5.7.3.4, the matter shall be arbitrated as set forth in Article 16. Inno
event shall any extensions of any dates under this subsection 5.7.3 exceed two (2)
years in the aggregate for any or all of the reasons set forth in this subsection
5.7.3.

5.7.3.5 Limitation of Extensions. Notwithstanding the foregoing, Lessee
shall not be entitled to any extension under this subsection 5.7.3 unless Lessee
had actually been pursuing the process of obtaining all permits, approvals,
financing and other items necessary for the Substantial Commencement of
Construction with due diligence, and unless all Improvements specified and plans
and specifications submitted by Lessee in connection with any such permit,
approval, financing or other item substantially conformed to (i) the Approved
Final Plans, Specifications and Costs, and (ii) the land use laws and regulations
and the Local Coastal Plan existing as of the date of execution of this Lease by
Lessee.

5.7.3.6.No Effect on Rent. Notwithstanding anything to the contrary
contained in this Lease, no extension, relaxation or medification of the
requirement to Substantially Commence construction of the Improvements by the
date required hereunder and complete such Improvements by the Required
Completion Date, shall relieve Lessee of its obligation to pay County the Annual |
Minimum Rent, Percentage Rent and other amounts set forth in Article 4 of this
Lease.

5.74. Failure to Reach Substantial Commencement. Lessee agrees that the
primary purpose for County having entered into this Lease is to provide the public with
the opportunity to enjoy the Improvements described in the Approved Final Plans,
Specifications and Costs at the earliest practicable date. Therefore, it is understood and
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agreed that the time. penods and requlrements for extensnons contamed in Sectlons 5. 2

.. through 5.7. shall be strictly enforced.and should Lessee, Or any party claiming through
Lessee, fail io meet the conditions for Substantial Commencement of Constructlon Wﬂ:hm
. the terms of Sections 5.2 through 5.7, then at County’s.option this Lease shall be

amended in accordance w1th the Reversmn Amendment.

5.8 Manner of Constructlon

5.8.1. General Construction Standards. All construction, alteration, modification

or repairs permitted herein shall be accompllshed by Lessee with due dlllgence Lessee

shall take all reasonable steps to minimize any damage disruption or inconvenience
caused by such work and make adequate provisions for the safety and convenience of all
persons affected thereby. Lessee shall repair, at its own cost and expense, any and all
damage to areas outside of the Premises caused by such work, and shall restore.any such
damaged areas to a condition which is at least equal to or better than the condition which
existed before such work was commenced. Additionally, Lesses shall pay or cause to be
paid all costs arid expenses associated therewith and shall indemnify, defend and hold

- County harmless from and against all damages, costs, expenses, losses or-claims arising

out of or in connection with the performance of such work, exceptto the extent that such
damages, costs, expenses, losses or claims are caused by County. Dust, noise and other
effects of such work shall be controlled using accepted measures customarily utilized in
order to control such deleterious effects associated with construction projects in well
populated and developed areas of southern California.

5.8.2. Utility Work. Any work performed by or on behalf of Lessee or any

" occupant of the Premises to connect to, repair, relocate, maintain or install any storm

1152137.7

drain, sanitary sewer, water line, gas line, telephone conduit, or any other utility service

shall be performed in a manner that minimizes interference with the provision of such

services to the Premises and other persons,

5.8.3. Construction Safeguards. Lessee shall erect and properly maintain at all
times, as required by the conditions and the progress of work performed by or on behalf
of Lessee, all necessary safeguards for the protection of workers and the public.

5.8.4. Compliance with Construction Documents and Laws; Issuance of Permits.
All Improvements on the Premises shall be completed in substantial compliance with any
construction documents approved by County and also in compliance with all applicable
local, state and federal laws and regulations. Lessee shall have the sole responsibility for
obtaining all necessaty permits and shall make application for such permits directly to the
person or governmental agency having jurisdiction thereover.

5.8.5. Notice to Director; Damage to County Improvements. Lessee further -

agrees to keep Director apprised of the progress of the work to the end that Director may
timely inspect the Premises to assure proper safeguarding of any County-owned
improvements existing on or around the Premises, including but not limited to seawalls,
underground conduits and utility lines. If any such County-owned improvement is
damaged in connection with said construction activity, Lessee agrees to repair such
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damage lmmedlately at no cost or expense to County or, in the event that Lessee faﬂs to

. effectuate such repair within five (5) business days after written notlee from County (or -

* such longer penod as may be reasonably required to complete such repair so long as
Lessee commences such repair within five (5) business days and thereafter diligently
prosecutes same to-completion), County may enter upon the Premises to make'such - . - .

. repairs, the Actual Cost of which shall be paid by Lessee w1th111 two (2) busmess days L
~ after demand by. County

5.8.6. Rights of Access. Representatives of the Department of Beaches and -
Hatbors of the County shall, upon reasonable notice and at reasonable times, have the
right of reasonable access to the Premises and the Improvements thereon without charges
or fees, but at no cost or expense to Lessee, for the purpose of ascertaining compliance
with the terms.and conditions of this Lease, including but not limited to the inspection of
. the construction work being performed. Such access shall be reasonably calculated to
. minimize interference with Lessee’s construction and/or operations. Lessee shall have
* the right to have a representative presént to accompany the representatlves of the
‘Department of Beaches and Harbors of the County in connection with such access. In the -
-event of any emergency which is life-threatening or which involves the threat of potential
substantial damage, County-shall have the right to enter the Premises immediately and
without notice to or accompaniment by Lessee.

5.8.7. Notice of Completion. Upon completion of the Improvements, as set forth
in the Approved Final Plans, Specifications and Costs, Lessee shall file or cause to be
-+ filed in the Official Records of the County of Los Angeles a Notice of Completion (the
“Notice of Completion) with respect to such Improvements and Lessee shall deliver to
County, at no cost to County, two (2) sets of conoflex or mylar ﬁnal as-bmlt plans and
specifications of such Improvements.

5.9  Useof Plans. Contracts between Lessee and any architect, design professional or
licensed contractor in connection with the construction, alteration or modification of
Improvements on the Premises shall provide, in form and content reasonably satisfactory to
County, for the assignment thereof to County as security to County for Lessee’s performance
hereunder, and County shall be furnished with a copy of any such contract, together with the
further agreement of the parties thereto, that if this Lease is terminated by County due to
Lessee’s default, County may, at its election, use any plans and specifications created by such
architect, design professional or contractor in connection with the contract, upon the payment of
any sums due to any party thereto. County’s right to elect to use plans and specifications as
described above shall not include the unauthorized right to use any trade marks, trade names or
logos of Lessee or any such architect, design professional or contractor.

5.10 Additional Construction. Lessee may, at its own expense, make or construct, or
cause to be made or constructed, Improvements during the Term in addition to the
Redevelopment Work, including such alterations, modifications or changes to Improvements as
Lessee may desire; provided, however, that all such additional Improvements, and all alterations,
modifications or changes to Improvements shall be (i) consistent with, and within the scope of,
the Permitted Uses set forth in Article 3, (ii) first approved in writing by the Director, except as
otherwise provided in Section 5.11 below, which approval shall not be unreasonably withheld,
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C condltroned or delayed, and (iii) made in accordance and comphance with all terms and
. provisions set forth in Sections 5.2 through 5.5 (other thani as provided in Section 5. D, and .
- Sections 5.8, 5.9 and 5.12. Lessee acknowledges that, except to the extent set forth in a prlor .
written approval or-agreement by Director or County, Director may refuse permission for the

. - construction of any proposed Improvement, addition, alteration, medification er change, and

such decision, if reasonable, will be final and binding upon Lessee. Lessee acknowledges that
such proposed Improvement addition, alteration; modification or change will also be subject to
other governmental requirements and conditions, including those of the California Coastal
Commission and other governmental authorities that may have jurisdiction.

. 5.11 . Where Director Approval Not Required. Notwithstanding the foregoing, and

notwithstanding anything to the contrary in this Article 5, Lessee shall not be required to seek or
. obtain the approvals of Director described in this Article 5 (including those set forth in Sections
5.2 through 5.5) where all of the following conditions are satisfied: (1) none of the proposed
‘construction activity is structural in nature; (2) none of the proposed construction, additions,
modifications or changes affect or are visible from the exterior of the Premises; (3) the proposed
" construction, additions; modifications or changes will not lessen the value of the Improvements;
and (4) the Improvements will remain in comphance with the Permitted Uses, prov:ded
however, that whenever Lessee makes or constructs or permits any Improvements in or to the
Premises, Lessee shall (i) give written notice thereof (including a description of the work to be
done and the permits obtained for such work), and (ii) furnish a copy of “as-built” plans upon
completion of such work to County.

5.12  Protection of County. Nothing in this Lease shall be construed as constituting the
consent of County, express or implied, to the performance of any labor or the furnishing of any
materials or any specific Improvements, alterations or repairs to the Premises of any part thereof
by any contractor, subcontractor, laborer or materialman, nor as giving Lessee or any other
person any right, power or authority to act as agent of or to contract for, or permit the rendering
of, any services, or the furnishing of any materials, in any such manner as would give rise to the
filing of mechanics’ liens or other claims against the Premises or County.

5.12.1. Posting Notices. County shall have the right at all reasonable times and
places to post and, as appropriate, keep posted, on the Premises any notices which
County may deem necessary for the protection of County, the Premises and the
Improvements thereon from mechanics’ liens or other claims. Lessee shall give County
at least ten (10) business days prior written notice of the commencement of any work to
be done on the Premises, in order to enable County timely to post such notices.

5.12.2. Prompt Payment, Lessee shall make, or cause to be made, prompt
payment of all monies due and owing to all persons doing any work or furnishing any
materials or supplies to Lessee or any of its contractors or subcontractors in connection
with the Premises and the Improvements thereon. Lessee shall have the right to contest
any such amount; provided, however, the entire expense of any such contest (including
interest and penalties which may accrue) shail be the responsibility of Lessee.

- 5.12.3. Liens; Indemnity. Subject to Lessee’s rights to contest the same prior to
payment, Lessee shall keep the Premises and any Improvements thereon free and clear of

1152137.7 48



s, all mechanies’ llens and otl:ler Tiens ansmg out of orin connectxbn w1th work done for
. .- Lessee and/or-any parties claiming’ through Lessee. Lessee agrees to and shall mdemmfy, ,
defend and hold Counity harmless from and against any claim, Tliability, loss, damages, -
costs, expenses, attorneys’ fees incurred in defending and all other expenses on account .
of claims of lien(s) of laborers or materialmen or others for work performed or matenals
or suppties furnished to Lessee Or persons claiming under it.

.In the event any lien is recorded, Lessee shall, within five (5) business days after
demand, furnish the bond described in Califoriia Civil Code Section 3143, or successor -
statute, which results in the removal of such lien from the Premises, together with any
other evidence requested by County to évidence that such claimi will be paid, removed or

. discharged as a claim against the Premises and/or County.

) 5, 13 Qpl&llﬂp@xﬂnw—tfi‘uml Commencmg with the ﬁrst calendar month following
" the third 3% anniversary of the Completion Date and continuing through the end of the Term,
Lessee shall establish and maintain a reserve fund (the “Capital Improvement Fund”) in -
accordance with the provisions of this Section 5.13 for.the cost of capital renovations to the
Premises and Improvements, other than the Anchorage Improvements. Lessee and County agree
and acknowledge that the purpose of the Capital Improvement Fund shall be to provide funds for
the ongoing revitalization of the Improvements on the Premises through the replacement,
renovation, rehabilitation, upgrading, addition and installation of physical Improvements to the

" Premises after the completion of the Redevelopment Work. The Capital Improvement Fund
shall be used only for Permitted Capital Expenditures. “Permitted Capital Expenditures” shall
mean expenditures by Lessee for an addition, replacement, renovation or significant upgrade of
* or to the buildings on the Premises, including building exteriors or major building systems (such
as HVAC, mechanical, electrical, plumbing, vertical transportation, security, communications,
structural or roof), that significantly increase the capacity, efficiency, useful life or economy of
operation of the buildings or their major systems, as applicable. Permitted Cap1tal Expenditures
do not include periodic, recurring or ordinary expenditures, repairs or replacements that keep the
Improvements in an orderly efficient operating condition, but that do not significantly add to
their value or appreciably prolong their useful life good. Permitted Capital Expenditures must be
for items that are considered capital replacements, improvements and equipment under generally
accepted accounting principles, consistently applied. All purposes and costs for which Lessee
desires to utilize amounts from the Capital Improvement Fund shall be subject to Director’s
approval, which approval shall not be unreasonably withheld, Notwithstanding any contrary
provision hereof, no portion of the Capital Improvement Fund shall be used for the
Redevelopment Work, the Renovation Requirement described in Section 5.15 below, or for any
Anchorage Improvement purposes, including without fimitation, the Anchorage Improvements
replacement work described in Section 5.14 below. :

The Capital Improvement Fund shall be an account established with a reputable financial
institution (including Lessee’s Encumbrance Holder) acceptable to Director into which deposits
shall be made by Lessee (and/or into which Lessee’s Encumbrance Holder shali provide funds)
pursuant to this Section 5.13. The amounts to be added to the Capital Improvement Fund shall
be inclusive of amounts required to be deposited with and held by an Encumbrance Holder,
provided that the Encumbrance Holder acknowledges that such amounts are subject to the
requirements and shall be made available for the purposes of this Section 5.13. Lessee shall
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e commence deposﬂs to the Capltal Improvement Fund on the ﬁ:st calendar month followmg the T
third (3" ) anniversary of the Completion’ Date.. The Capital Improvement Fund deposits.shall be. ™
. made on or before the fifteenth (15th) day of each calendar month based on Gross Reéceipts for

- the immediately precedmg month, During the first two years that Lessee-is required to make
Capital Improvement Fund deposits, each monthly deposit shall be an amount equal.tc one
percent (1.0%) of Gross Receipts for the preceding calendar month. During the next five (5)
years, each monthly deposit shall be an amount equal to one and-one quarter percent (1.25%) of
Gross Receipts for the preceding calendar month. Thereafter, and continuing during the '
remaining Term of the Lease, each monthiy deposit shall be an amount equal to one and one half
percent (1.50%} of Gross Receipts for the preceding calendar month. All interest and earnings
on the Capital Improvement Fund shall be added to the Capital Improvement Fund and held in
accordance with the provisions of this Section 5.13, but shall not be treated as a credit against the
Capltal Improvement Fund deposits required to be made by Lessee pursuant to this Section 5.13.

_ Disbursements shall be made from the Capltal Improvement Fund only for costs which

. have been approved by Director and which satisfy the requirements of this Section 5.13. If -
Lessee desires to obtain advance approval from Director for Capital Improvement Fund
disbursements on an annual basis, Lessee shall have the right to submit to Director on an annual -
basis a renovation plan for the upcoming year which details the amount and purpose of
anticipated Capital Improvement Fund expenditures for which Lessee requests Director’s
advance approval, which approval shall not be unreasonably withheld. Any anticipated .
expenditure set forth in such renovation plan which is approved by Director as an acceptable
Capital Improvement Fund disbursement shall be considered pre-approved by Director (but only
up to the amount of such expenditure set forth in the annual renovation plan) for the duration of
the upcoming year. Lessee shall have the right during the course of each year to submit to
Director for Director’s approval revisions to the then current renovation plan in effect for such
year or individual expenditures not noted on any previously approved renovation plan for such
year. Prior to the disbursement of any amounts from the Capital Improvement Fund, Lessee
shall furnish to Director applicable invoices, evidence of payment and other back-up materials
reasonably acceptable to Director concerning the use of amounts from the Capital Improvement
Fund. Funds in the Capital Improvement Fund must be used for Permitted Capital Expenditures
from time to time during the Term of the Lease.

5.14  As of the date that is ten (10) years prior to the expiration of the Term of the
Lease, all (or substantially all) of the amounts required to have been deposited in the Capital
Improvement Fund prior to such date shall have been expended for Permitted Capital
Expenditures, Capital Improvement Fund deposits made after such date shall continue to be
used for Permitted Capital Expenditure purposes under this Section 5.13; provided, however, if
County elects to have Lessee remove the Improvements from the Premises at the end of the Term
pursuant to subsection 2.4.2 of this Lease, then Lessee shall thereafier have the right to apply
future deposits under this Section 5.13 to fund the security required for such removal costs as
provided in subsection 2.4.2 if and to the extent that deposits under this Section 5.13 are not
thereafter required for Capital Improvement Fund purposes.

5.15 Replacement of Anchorage Facilities. During the period between the thirtieth
(30th) and thirty-fifth (35th) anniversaries of the Effective Date, Lessee shall commence and
compliete the replacement, at Lessee’s cost, of all of the Anchorage Improvements with new
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. Anchorage Improvements The new Anchorage Improvements shall'be of a ﬁrst—class and state
-, of the art quality as'of the date of. such replacement, and shali comply with (i) the then most
recent edition of Pohcy Statement No. 25 and the Spec1ﬁcat10ns and Minimuin Standards of
Architectural Treatment and Construction for Marina del: Rey, as modified by County or the -
‘Department from time to time in a manner consistent with commerclally reasonable standards
applicable to other eomparable commercial projects and marina facilities in Marma del Rey (or-

+_ such similar successor policy statement or publication then in effect), (ii)-the then most recent

edition of Layout and Design Guidelines for Small Craft Facilities issued by the California
Department of Boating and Waterways (or such similar successor publication then in effect), and
. (iii) design memoranda es provided by the Harbor Engineer of the Los Angeles County
Department of Beaches and Harbors. The construction of such replacement Anchorage
Improvements shall be performed in accordance with and be subject to the requirements imposed
upon Lessee under this Article 5 with respect to the making of Alterations.

. 5.15 Reénovation Requirement. During the period between September 1, 2034 and
Angust 31, 2036, Lessee shall be required-to compléte a renovation of the ImproVements (the
+ “Renovation Requirement”). The Renovation Requirement shall consist of such renovation and -
construction work as necessary in the reasonable judgment of Director to reposition the - '
Improvements to a condition and appearance at least equal to other then-existing commercial
projects in Marina del Rey (taking into consideration renovations then being made or required to
be made within three (3) years thereafter by other lessees). The Renovation Requirement shall
not pertain to the Anchorage Improvements that are required to be replaced pursuant to Section
5.14 above. Substantial Commencement of Construction of the Renovation Requirement shall
occur not earlier than September 1, 2034 and the Renovation Requirement shall be completed
not later than August 31, 2036.

Prior to the commencement of the Renovation Requirement, Lessee shall submit to
Director a renovation plan (“Renovation Plan”), which renovation plan shal! (a) describe the
proposed renovation work in such detail as reasonably acceptable to Director, (b) include a
design, governmental approval and construction schedule for the work described therein, (c)
include a budget for all work costs, and (d) address such other matters as Director reasonably
requests. The Renovation Plan shall be submitted by Lessee to County not later than such date
as, taking into consideration the approval periods described in this Section 5.15 and Sections 5.2
through 5.5 above, the estimated time required to obtain all necessary governmental approvals
and permits, and the estimated time required to complete the work, will permit the completion by
Lessee of the Renovation Requirement by not later than August 31, 2036. Director shall have
sixty (60) days within which to reasonably approve or disapprove the Renovation Plan,-or to
approve the Renovation Plan subject to conditions imposed by Director in its reasonable
judgment. Failure of Director to notify Lessee in writing of its approval or disapproval of the
Renovation Plan shall be deemed Director’s disapproval of the Renovation Plan. Upon _
Director’s approval of the Renovation Plan, Lessee shall proceed to satisfy all conditions in this
Article 5 to the commencement of the Renovation Requirement and to commence and complete
the Renovation Requirement in accordance with the Renovation Plan and the terms and
conditions of this Article 5. Director’s approval of the actual plans and specifications for the
Renovation Requirement shall proceed in accordance with the protocol for plan submission and
approval sct forth in Scetions 5.2 through 5.5 of this Lease, except that the schematic plan
submittal requirements set forth in Section 5.2 shall not be applicable to the extent that the
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Renovatlon Plan approved by Dn‘ector sat:lsﬁes the requlrements of such Sectlon 5.2.

: Lessee 8 fallure to comply with the schedule approved by Director as part of the
Renovation Pian and/or.to meet the construction commencement and completion deadlites
pertaining to the Renovation Requirement set-forth in this Section 5,15 shall, if not cured within .

. _the cure period set forth in subsection 13.1.2, constitute an Event of Default. Any dispute as to

whether Director has failed fo exercise reasonable judgment in the approval or disapproval of the

Renovation Plan shall be submiitted 'to arbitration pursuant to Article 16 of this Lease.. If the
arbitrator determines that Director failed o exercise reasonable judgment in the approval or
disapproval of the Renovation Plan and as a result thereof Lessee is delayed in the completion of

the Renovation Requirement by the required completion date set forth in the first paragraph of

this Section 5.15, then the required date for the completion of such Renovation Requirement
shall be extended by the duration of the delay caused by Director’s failure to reasonably approve
the Renovation Plan, provided that the required date for the completion of the Renavation .-

Requirement shall not be extended beyond the date reasonably required for the completlon by
Lessee of the Renovation Requu'ement

Commencmg with the month following the month during whlch the Completlon Date ~
occurs, and continuing each month thereafter until the Substantial Commencement of -
Construction of the Renovation Requirement (but at least through the month of August, 2034),
Lessee shall establish and make monthly deposits to a reserve fund (the “Renovation Fund”) in
accordance with the provisions of this Section 5.15 for the purpose of funding a portion of the
cost of the Renovation Requirement. Renovation Fund deposits shail be made on or before the
fifteenth (15th) day.of each calendar month in an amount equa! to one percent (1%) of the Gross
Receipts for the immediately preceding month. All interest and earnings on the Renovation
Fund shall be added to the Renovation Fund and held in accordance with the provisions of this
Section 5.15, but shall not-be treated as a credit against the Renovation Fund deposits required to
be made by Lessee pursuant to this Section 5.15. The Renovation Fund shall be held in an
account established with a reputable financial institution (including Lessee’s Encumbrance-
Holder) acceptable to Director into which deposits shall be made by Lessee (and/or into which
Lessee’s Encumbrance Holder shall provide funds) pursuant to this Section 5.15. The amounts
to be deposited into the Renovation Fund shall be inclusive of amounts required to be deposited
with and held by an Encumbrance Holder, provided that the Encumbrance Holder acknowledges
that such amounts are subject to the requirements and shall be made available for the purposes of
this Section 5.15. Lessee shall have the right to fund or replace amounts deposited in the
Renovation Fund with a letter(s) of credit in form and issued by an institutional issuer reasonably
satisfactory to Director.

- Disbursements shall be made from the Renovation Fund only for costs which have been

approved by Director and which satisfy the requirements of this Section 5.15. Prior to the
disbursement of any amounts from the Renovation Fund, Lessee shall furnish to Director
applicable invoices, evidence of payment and other back-up materials reasonably acceptable to
Director concerning the use of amounts from the Renovation Fund. Director shall have no
obligation to approve the disbursement of amounts from the Renovation Fund unless and until
Director has approved Lessee’s Renovation Plan and Lessee has furnished to Director evidence
reasonably satisfactory to Director that [essee has sufficient financial resources to pay for all
costs of the Renovation Requirement.
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6. CONDEMNATION. "
6.1 Qeﬁriitions.

6.1.1. Condemnation. “Condemnation”™ means (1) the exercise by any -
govenmental entity of the power of eminent domain, whether by legal proceedings or
otherwise, and (2) a voluntary sale or transfer to any Condemnor (as hereafter defined),
‘either under threat of Condemnatwn or while legal. proceedmgs for Condemnat:lon are
pending. - : , . .

6.1.2. Date of Taking “Date of Taking” means the date the Condemnor has the
right to possession of the Premises being condemned

6.1.3. Award. “Award” means all compensation, sums or anythmg of value
awarded pald or recelved from a total or part1al Condemnatlon

_ 6.1 4 ‘Condemnor. “Condemnor” means a.ny pubhc or quas1—pubhc authorlty, or
private corporation or individual, having the power of eminent domain. N

6.2  Parties’ Rights and Obligations to be Governed by Lease. If, during the Term of

this Lease, there is any taking of all or any part of the Premises, any Improvements on the
Premises or any interest in this Lease by Condemnation, the rights and obligations of the parties
shall be determined pursuant to the provisions of this Article 6. ,

6.3  Total Taking. If the Premises are totally taken by Condemnatlon this Lease shall
terminate on the Date of Taking.

6.4  Effect of Partial Taking. If a portion of the Premises or the Improvements thereon
are taken by Condemnation, this Lease shall remain in effect, except that Lessee may elect to
terminate this Lease if the remaining portion of the Premises are rendered unsuitable (as defined
herein) for Lessee’s continued use for the purposes contemplated by this Lease. The remaining
portion of the Premises shall be deemed unsuitable for Lessee’s continued use if, following a
reasonable amount of reconstruction (to the extent that funds therefor are available from the
anticipated Award), Lessee’s business on the Premises could not be operated at an economically
feasible level. Lessee must exercise its right to terminate by giving County written notice of its
election within ninety (90) days after the nature and extent of the taking and the probable amount
of compensation have been determined. Such notice shall also specify the date of termination,
which shall not be prior to the Date of Taking. Failure to properly exercise the election provided
for in this Section 6.4 will result in this Lease’s continuing in full force and effect, except that -
Annual Minimum Rent shall be abated pursuant to Section 6.5, betow.

In the event that Lessee does not elect to terminate this Lease as provided above,
then Lessee, whether or not the Awards or payments, if any, on account of such taking shall be
sufficient for the purpose, shall, at its sole cost and expense, within a reasonable period of time,
commence and complete restoration of the remainder of the Premises as nearly as possible to its
value, condition and character immediately prior to such taking, taking into account, however,
any necessary reduction in size or other change resulting from the taking; provided, however,
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that i case of a takmg for ternporary ‘use; Lessee shall not be required to effect restoratlon untll
such taking is terminated. L - .

6.5 Effect of Partial Takmg on-Rent. -If any portlon of the Premlses is taken by

Condemnation and this Lease remains in full force and effect as to the portion of the Premises -
_ not so taken (a “Partial Taking”), the Annual Minimum Rent shall be reduced as of the date of

. the Partial Taking to an amount equal to the Annual Minimum Rent multiplied by the ratio of the
fair market value of the portlon of the Premises not so taken to the fair market value of the entire
Premises immediately prior to the Partial Taking, but without regard to any diminution in value -
resulting from the imminent taking, Upon the next Annual Minimum Rent Adjustment Date, as
described in Section 4.3 above, if any, for the purposes of adjusting the Annual Minimum Rent,
all Annual Minimum Rent and Percentage Rent paid by Lessee to County prior to the date of the
Partial Taking shall be adjusted, for the purposes of this calculation only, to the proportion that
the fair market vajue of the portlon of the Premises taken bears to the fair market value of the .
entire Premises immediately prior to the taking. If the parties cannot agree upon the appropriate
‘Annua} Minimum Rent, the matter shall be settled through arbitration in the manher set forth in
Article 16 bereof. Any determmatlons of fair market value made pursuant to this-Section 6.5 in.
connection with-any arbitration proceeding shall be predicated upon the “income approach” or -
* “income capitalization approach” to property valuation; as defined in The Dictionary of Real
Estate Appraisal and/or The Appraisal of Real Estate, published by the Appraisal Institute or any
successor organization (the “Income Approach”). All other obligations of Lessee under this
Lease, including but not limited to the obligation to pay Percentage Rent, shall remain in full
force and effect.

6.6  Waiver of Code of Civil Procedure Section 1265.130. Each party waives the
provisions of Code of Civil Procedure Section 1265.130 allowing either party to petition the
Superior Court to terminate this Lease in the event of a Partial Taking of the Premises.

6.7 - Payment of Award. Awards and other payments on account of a taking, less
costs, fees and expenses incurred in the collection thereof (“Net Awards and Payments™), shall

be applied as follows:

6.7.1. Partial Taking Without Termination. Net Awards and Payments received
on account of a Taking other than a total Taking or a Partial Taking which results in
termination hereof or a taking for temporary use shall be held by County and shall be
paid out to Lessee or Lessee’s designee(s), in progress payments, to pay the cost of
restoration of the Premises. The balance, if any, shall be divided between County and
Lessee pro rata, as nearly as practicable, based upon (1) the then value of County’s
interest in the Premises (including its interest hereunder) and (2) the then value of . .
Lessee’s interest in the remainder of the Term of this Lease including bonus value (for
such purposes, the Term of this Lease shall not be deemed to have terminated even if
Lessee so elects under Section 6.4). Any determinations of fair market value made
pursuant to this Section 6.5 shall be predicated upon the Income Approach.

In case of a taking other than a total taking or a taking for temporary use, Lessee
shall furnish to County evidence satisfactory. to County of the total cost of the restoration.
required by Section 6.4, '
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-6, 7 2. . @g For’ Tempom Us Net Awards and' Payments recelved on’

account of a taking for temporary use shall be paid to Lessee; provided, however, that if: -

any portion of any such award or payment is paid by the Condemnor by reason of any

" damage to or destruction of the Improvements, such portion shall be held and applied as - .

‘provided in the ﬁrst sentence of Section 6.7, above.

'6.7.3. Total Takmg and Partial Takmg with Termmgtlog Net-Awards and
Payments received on account of a total taking or a Partial Taking which results in the

termmatlon of this Lease shall be allocated in the followmg otder:

First: There shall be paid to County an amount equal to the greater of (a) the sum
of (1) the present value of all Annual Minimum Rent, Percentage Rent and other sums
which would become due through the expiration of the Term if it were not for the taking
less, in the event of a Partial Taking, an amount equal to the present value of the fair
rental value of the portion of the Premises (with the Improvements thereon) not subject to

* - the Partial Taking, from the date of the Partial Taking through the expiration-of the Term
and (2) the present value of the portion of the Premises (with the Improvements thereon)
.subject to the taking from and ‘after the expiration of the Tetm or (b) in the event of a
Partial Taking, the present value of the fair market rental value of the portion of the
Premises (with the Improvements thereon) subject to the Partxal Taking, from and after
the expiration of the Term.

Second: There shall be paid to any Encumbrance Holder an amount equal to the
sum of any unpaid principal amount of any Encumbrance secured by the Premises plus
costs, expenses, and other sums due pursuant the loan documents, if any, and any interest
accrued thereon, all as of the date on which such payrnent is made; and then

Third: There shall be pald to Lessee an amount equal to the value of Lessee’s
interest in the remainder of the Term of this Lease, including the value of the ownership
interest in and use of the Improvements constructed on the Premises, determined as of the
date of such taking, less payments made under paragraph Second above. For such
purposes, the Term of this Lease shall not be deemed to have terminated even if Lessee
so elects under Section 6.4.

Fourth: The balance shall be paid to County.

6.7.4. Disputes. Any dispute under Article 6 concerning the fair market value of
the Premises or any portion thereof, computation of present value or the determination of
the amount of Annual Minimum Rent or Percentage Rent or other sums which would
have become due over the Term of this Lease which are not resolved by the parties, shall
be submitted to arbitration pursuant to Article 16 of this Lease. Such valuations,
computations and determinations of value shall be made utilizing the Income Approach.

7. SECURITY DEPOSIT.

7.1 Amount and Use. Concurrent with the execution of this Lease, Lessee shall
deliver to County, in the form of a cashier’s check, wire transfer of immediately available funds,
certificate of deposit or irrevocable letter of credit (“Letter of Credit™) acceptable to County with
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réspeet to form; content and issuer, a security deposit in'ah amount Which represents three (3)
~ times the current Monthly Mmlmum Rent (the “Security Deposit™). Within thirty (30) days after . -
" any adjustment of the Monthiy: Minimum Rent; the Security Deposit shall be increased by Léssee .

ormay be reduced such that it at all-times (other than during said thirty (30) day period) is equal

. to three (3) times the current Monthly Minimum Rent. The Security Deposit shall secure

Lessee’s obligations pursuant to this Lease, and may-be drawn on by County, ifi whole or in part,
‘to cover delinquent rent not paid by Lessee within any applicable notice and cure period and any -
other Events of Default of Lessee under this Lease. The Security Deposit shall be applied at the
discretion of County. As long as no Event of Default by Lessee exists under the Lease, Lessee
shall be entitled to any interest or other earnings which are actually earned on any unapplied
portions of the Security Deposit delivered to County in the form of a certificate of depositor
other approved investment instrument (as opposed to cash or a Letter of Credit, on which Lessee
shall not be entitled to-interest). Provided that no Event of Default then exists under the Lease, at
the end of each Lease Year Lessee shall be entitled to a credit for all interest accruing to Lessee’s
benefit with respect to the Security Deposit during such Lease Year pursuant to the immediately -

. ~preceding sentence. Notwithstanding any contrary provision hereof, County shall have the right
- at any time to apply any accrued but uncredited interest (which accrued during non-Event of
Default periods) against delinquent rents and other amounts owed by Lessee under the Lease.

7.2 Replacement. In the event that some or all of the Security Deposit is drawn
against by County and applied against any delinquent rent not paid by Lessee within any
applicable notice or cure period, or against other Events of Default of Lessee hereunder, Lessee
shall, within five (5) days after receipt of written notice of the amount so applied and the reasons
for such application, deposit sufficient additional funds with County, or cause the issuer of the
Letter of Credit to reinstate the Letter of Credit to its full face amount, so that at all times that
this Lease is in effect (other than between the date of the application of funds by County and the
expiration of said five (5) day period), the full amount of the Security Deposit shall be available
to County. Failure to maintain and replenish the Security Deposit, if not cured within the time
period set forth in subsection 13.1.3, shall constitute an Event of Default hereunder.

7.3  Renewal. Any Letter of Credit procured by Lessee and delivered to County shall
provide for notice to County by the issuer thereof no less than sixty (60) days prior to the
expiration of the term of such Letter of Credit in the event that the issuer thereof is not
irrevocably committed to renew the term of such Letter of Credit. In the event that, thirty (30)
days prior to the expiration of such Letter of Credit, Lessee has not provided County with
satisfactory evidence of its renewal or replacement, or has not provided County with adequate
replacement security, County may draw down upon the Letter of Credit and hold the funds as
security for Lessee’s obligations as set forth in this Lease and may apply the funds to cover
delinquent rent not paid by Lessee within any applicable notice and cure period and/or any other
Event of Default of Lessee under this Lease.

8. INDEMNITY.

Except to the extent caused by the gross negligence or willful misconduct of any
such indemnitee, Lessee shall at all times relieve, defend, indemnify, protect, and save harmless
County and its respective Boards, officers, agents, consuitants, counsel, employees and
volunteers from any and all claims, costs, losses, expenses or liability, including expenses and
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. reasonable attorneys fees mcurred in defendmg agamst the same by an attomey selected by
" Lessee and reasonably satlsfactory to County, for the death of or mjury to persens or damage to
" property, including property owned or controlled by or in the possession of Cotinty or ariy of its
Board, officets, agents, employees or volunteers, to the extent that such arises from or is caused
- by (a) theoperation, maintenance, use, or occupation of the Premises by Lessee or its-agents, .
officers, employees, licensees, cencessionaires, permittees or Sublessees, (b) the acts, omissions,
or negligence of Lessee, its agents, officers, employees, licensees, concessionaires, permittees or
Sublessees, or (c) the failure of Lessee, its agents, officers, employees, licensees, _
concessionaires, permittees or Sublessees to observe and abide by any of the terms or conditions )
of this Lease or any applicable law, ordinance, rule, or regulation. The obligation of Lessee to so
relieve, indemnify, protect, and save harmless County and each of its respective Boards, officers,
agents, consultants, counsel, employees and volunteers, shall continue during any periods of
occupancy or of holding over by Lessee, Lessee, its agents, officers, employees, licensees,
concéssionaires, permittees or Sublessees, beyond the expiration of the Term or other
- termination of this Lease

- 9.,. INSURANCE.

9.1  Lessee’s Insurance, Without limiting Lessee’s indemnification of County, during
the Term of this Lease Lessee shall provide and maintain the following insurance issued by
companies authorized to transact business in the State of California by the Insurance
Commissioner and having a “general policyholders rating” of at least A-VII (or such higher
rating as may be required by an Encumbrance Holder) as set forth in the most current issue of
~ “A.M. Best’s Key Rating Guide” or an equivalent rating from another mdustry-accepted rating
agency.

9.1.1 * General Liability insurance (written on ISO policy form CG 00 01
or its equivalent) and endorsed to name County as an additional insured, with limits
of not less than the following:

General Aggregate: $20 million
Products/Completed Operations Aggregate: $20 million
Personal and Advertising Injury: $ 10 million

Each Qccurrence: - $ 10 million

Lessee may satisfy the above coverage limits with a combination of primary
coverage and excess liability/umbrella coverage as long as (a) Lessee’s primary

© coverage is'at least One Million Dollars ($1,000,000) per occurrence, One Million
Dollars ($1,000,000) annual aggregate, (b) the excess liability/umbrelia coverage is
for an aggregate limit of at least Fifty Million Dotlars ($50,000,000), which limits
may, at Lessee’s election, be carried in the form of two separate policies, (c) the
primary coverage and all excess liability/umbrella coverages are issued by the same
insurer and such insurer is reasonably satisfactory to County, and (d) the
combination of such primary coverage and excess liability/umbrella coverage
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prowdes County with at least the same protectlon in all respects as 1f Lesseehad

‘carried primary coverage for the entire limits listed above in this Section 9.1.1 and -
'in accordance with the other terms and prov1smns set forth herem apphcable to such-
coverage

9.1 2 Automoblle Llablhty msu.rance (wntten on ISO form CA 00 01 or

ts equivalent) with'a limit of liability of not less thian $2 million. for each accident

and prov1d1ng coverage for all “owned”, “hired” and “non-owned” vehicles, or
coverage for “any auto,” Lessee also shall provide Garagekeeper’s Legal Liability

. coverage, (written on ISO form CA 99 37 or its equlvalent) with limits of fot less

than $3 million for thlS location.

9.1.3  Workers Compensation and Employers’ Liability insurance
providing workers compensation benefits, as required by the Labor Code of the
State of California and for which Lessee is responsible, and including Employers’
Liability coverage with limits of not less than the followmg

- Each Accident: S I $1 mllhon

Disease - policy limit: ' K $1 million -
Disease - each employee: $1 million

9.14  Commercial Property insurance covering damage to the Premises,
including improvements and betterments, from perils covered by the Causes-of-
Loss Special Form (ISO form CP 10 30), excluding earthquake, and including
Ordinance or Law Coverage, written for the full replacement value of the property,
with a deductible no greater than $250,000 or 5% of the property value, which ever
is less, and also including business interruption, including loss of rent, equal to two
(2) years annual rent, with proceeds payable to Lessee and County as their interests -
may appear and utilized for repair and restoration of the Premises and
Improvements. o

9.1.5  For construction projects, including any Alterations or restoration,
on the Premises, Lessee or Lessee’s contractor will provide the following insurance
(County reserves the right to determine the coverage and coverage limit required on
a project by project basis.):

9.1.5.1 Builder’s Risk Course of Construction to insure against damage
_from perils covered by the Causes-of-Loss Special Form (ISO form CP 10 30).
This insurance shall be endorsed to include ordinance or law coverage, coverage .
for temporary offsite storage, debris removal, pollutant cleanup and removal,
testing, preservation of property, excavation costs, landscaping, shrubs and plants
and full collapse coverage during construction (without restricting collapse
coverage to specified perils. This insurance shall be written on a completed-value
basis and cover the entire value of the construction project, including County

58



. furnished matenals and equlpment agamst loss or damage until completion and
T acceptance by Lessee : : .

- 9152 General L1ab111ty Such msurance shall be written on ISO pohcy
- form CG 00 01 or its equivalent with limits as required by the County-for the
Alterations. The products/completed operations coverage shall continue to be
maintained for & period to be determined by the County from the date the -
Alterations are completed and accepted by the Lessee.

© 9.1.53 . Automobile Liability: Such coverage shall be written on ISO
policy form CA 00 01 or its equivalent with a limit of liability as required by the
County for the Alterations. Such insurance shall include coverage for all
“owned,” “hired” and “non-owned” automobiles, or coverage for “any auto.”

9.1.5.4  Professional Liability. Such insurance shall cover liability.
arising from any errot, omission, negligent or wrongful act of the contractor
and/or licensed professional (i.e. architects, engineers, surveyors, etc.) with limits
as required by the County for the Alterations. This coverage shall also provide an -
extended two-year reporting period. commencmg upon termination or cancellation
of the construction project.

9.1.5.5 Asbestos Liability or Contractors Pollution Liability insurance,
if construction requires remediation of asbestos or pollutants. Such insurance
shall cover liability for personal injury and property damage arising from the
release, discharge, escape, dispersal or emission of asbestos or poilutants, whether
gradual or sudden, and include coverage for the costs and expenses associated
with voluntary clean-up, testing, monitoring and treatment of asbestos in
compliance with governmental mandate or requests. If the asbestos or pollutant
will be removed from the construction site, asbestos or pollution liability is also
required under the contractor’s of subcontractor’s Automobile Liability Insurance.
Contractor shall maintain limits as required by the County for the Alterations.

9.1.6  Ifthe use of the Premises or Improvements involves any
manufacture, distribution or service of alcoholic beverages, Liquor Liability
insurance (written on ISO policy form CG 00 33 or 34 or their equivalent) with a
liability limit of not less than Five Million Dollars ($5,000,000) per occurrence and
an annual aggregate of Ten Million Dollars ($10,000,000). If written on a claims
made form, the coverage shall also provide an extended two-year reporting period
commencing upon the termination or cancellation of the Lease.

9.2  Provisions Pertaining to Property Insurance. The insurance coverage required in

Sections 9.1.4 and 9.1.5.1 shall name the County as an additional insured and any Encumbrance
Holder as loss payee. Subject to Section 12.8, upon the occurrence of any loss, the proceeds of
property and builder’s risk insurance shall be held by County in trust for the named insureds as
their interests appear, and shall be disbursed by County on a monthly basis to pay for work
completed in accordance with then-prevailing industry custom and practice; provided, however,
that if the insurance proceeds received with respect to a loss are less than $500,000 (as adjusted
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to reﬂect any increase in the ENR Index durmg the period from the Effectlve Date through the =~ .
date of the Joss), the Encumbrance Holder shall have the right to hold .and disburse such proceeds
 to pay the renovation and repair of Improvements in accordance with the terms of the loan~
agreement or deed of trust with Lessee’s Encumbrance Holder." In the event of a loss, Lessee
" ghall be obligated to ‘rebuild or replace the destroyed or damaged buildings, structures,
equipment, arid Improvements, in accordance with the procedures set forth hereinabove for the
initial construction, except as otherwise provided in Article 11 hereof, Subject to Section 12. 8,
any surplus or proceeds after said rebulldmg or replacement shall be distributed to Lessee.-

9.3 General Insurance Requirements. -Subject to the immediately followmg _
grammatlcal paragraph, a duplicate policy or pohctes (or certificates of insurance) evidencing the
insurance coverage required under this Article 9, in such form as shall be reasonably acceptable
to County, shall be filed with Director no later than the Effective Date, provided that the A
evidence of the insurance coverage required under Section 9.1.5 shall be required to be delivered
'by Lessee prior to the conimencement of any Alferations. All certificates of insurance shall (2)
specifically identify the Lease; (b) clearly evidence all coverages required under the Lease; (c)
identify any deductibles or self-insuréd retentions exceeding $25,000; and (d) evidence all-6ther
requiremerits under this Article 9. The policy or policies of insurance shll provide that such . :
insurance coverage will not be canceled or reduced withiout at least thirty (30) days prior written o ;
notice to Director or ten (10) business days in case of cancellation for failure to pay the premium. :
At least ten (10) business prior to the expiration of such policy, a certificate showing that such
insurance coverage has been renewed shall be obtained by Lessee and filed with Director.

In lieu of submitting a copy of the policy or policies evidencing the above insurance,
Lessee may submit in a form reasonably acceptable to County a certificate of insurance.

‘ Any insurance coverage may be issued in the form of a blanket policy insuring other

properties, in form, amount and content reasonably satisfactory to County such that such
coverage provides the same protection as required under this Article 9 as if the insurance had
been procured on an individual property basis.

9.4  Additional Required Provisions. Lessee’s insurance policies required by this
Article 9 shall be for a term of not less than one year and shall additionally provide:

(a) that County and its respective Board of Supervisors and members fhereof,
and County’s officers, agents, employees and volunteers, shall be named as additional
insureds under any liability insurance policy or policies;

(b)  that the full amount of any losses to the extent property insurance proceeds
are available shall be payable to additional insureds notwithstanding any act, omission or
negligence of Lessee which might otherwise result in forfeiture of such insurance;

(c) in any property insurance policy, a waiver of all right of subrogation ;

against County and its respective Board of Supervisors and members thereof, and :

- County’s officers, agents, employees and volunteers with respect to losses payable under
such policies;
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' (d) " -in any'property insurance policy, that such policiés shall not be invalidated
. should the insured waive, prior to a loss, any or all right of recovery agamst any party for -
. losses covered by such pollcles . _

: (e) the property and commercml general llablllty insurance p01101es shali

" - provide coverage on a primary and non- contnbutory basis with respect to the additional
insureds, regardless of any other insurance. or self-insurance that such additional insureds™
may elect to purchase or maintain' '

§] that losses, 1f any, shall be adjusted with and payable to Lessee, County
. and Encumbrance Holders if any, pursuant to a standard morfgagee clause; '

(g) thatsuch policies shall not be suspended, voided, canceled, reduced in
coverage or in limits or materially changed without at least thirty (30) days prior written
notice to County and all Encumbrance Holders or ten (10) business days in case of
cancellation for failure to pay the premium;

(h)  that the.commercial general liability insurance shall apply separately to
each insured against whom a claim is made, except with respect to the overall limits of
said insurer’s liability; and,

(i) that the property and commercial general liability insurance policies shall
contain no special limitations on the scope of protection afforded fo the additional
insureds, and no failure to comply with the reporting provisions of such policies shall
affect the coverage afforded to such additional insureds. '

9.5.  Failure to Procure Insurance. If Lessee fails to procure or renew the herein
required insurance and does not cure such faiture within five (5) business days after written
notice from County, in addition to the other rights and remedies provided hereunder, County
may, at its discretion, procure or renew such insurance and pay any and all premiums in
connection therewith. All monies so paid by County shall be repaid by Lessee, with interest
thereon at the Applicable Rate, to County within five (5) business days aﬂer Lessee’s receipt of
written demand therefor.

9.6  Adjustment to Amount of Liability Coverage. The amounts of liability insurance

required under Section 9.1.1, 9.1.2 and 9.1.3 shall be subject to renegotiation as of each fifth
(5th) anniversary of the Effective Date (each, an “Insurance Renegotiation Date™). If County and
Lessee cannot agree upon the amount of insurance by the sixtieth (60th) day preceding an
Insurange Renegotiation Date, the matter shall be resolved by binding arbitration in accordance
with Article 16. In no event shall the amounts of liability insurance be decreased as a result of
such renegotiation or arbifration. Following such renegotiation or arbitration, the parties shall
execute an amendment to this Lease setting forth the renegotiated insurance provisions or the
arbitration judgment, as appropriate.

9.7  Notification of Incidents, Claims or Suits. Lessee shall report to County any
accident or incident on or about the Premises which involves injury or property damage which
miglit reasonably be thought o result in the Gling of a claim or lawsuit against Lessee and/or
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-'County Such report shall be made in wntmg withirl. 72 hours of Lessee’s knowledge of $uch
occurrence. . _ : :

10. - MAFNTENANCE AND- REPAIR DAMAGE AND DESTRUCTION

'10. 1 Lessee’s Mamtenance and Repair Obhgatlon Lessee shall maintain the :

' Premlses mcludmg paved or unpaved ground surfaces and Improvements thereon, in

. conformance with such reasonable rules and regulations regarding the use and .occupancy of .
commercial and marina facilities in Marina del Rey (such as the Premises) as may be
promulgated by County from tiime to time for general applicability on a non-discriminatory basis,
as revised from time to time. Without limiting the foregoing, at Lessee’s sole cost and expense,
but subject to the terms and conditions of this Lease, Lessee shall keep and maintain the
Premises and all equipment, Improvements or physical structures of any kind which may exist or
be erected, installed or made on the Premises in good and substantial repair and condition,
including without limitation capital imprbvements and structural and roof repairs and
replacement, and shall make all necessary repairs and alterations and replacements thereto,
_except as otherwise provided in this Article 10. Lessee shall undertake such repairs,-alterations .
or réplacements in compliance with App[lcable Laws, or as reasonably required in writing by
Director to Lessee incident to the provisions of this Article 10. Lessee shall maintain afl
Improvernents on the Premises in a safe, clean, wholesome and sanitary condition, to the
reasonable satisfaction of Director and in compliance with all Applicable Laws. Lessee shall, at
its own cost and expense, install, maintain and replace landscaping between the streets abutting
the Premises and the building footprints on the Premises as is reasonably necessary to create a
pleasing development to the reasonable satisfaction of Director. Lessee specifically agrees to
provide proper containers for trash and garbage which are screened from public. view, to keep the
‘Premises free and clear of rubbish and litter. Lessee shall at all times during the Term keep all

. slips in good repair and condition in accordance with the requirements of Policy Statement No.
25 and the Specifications and Minimum Standards of Architectural Treatment and Construction
for Marina del Rey approved in 1989, as modified by County or the Department from time to
time (the “Minimum Standards™). Such obligation shall include the use of new materials, parts
and components rather than the repair or rejuvenation of existing materials, parts and
components. Any requirement for repair of slips due to-a deficiency notice issued by the
Department shall be accomplished with new materials and parts rather than patching or other like
method. Such required replacement of deficiency-cited items with wholly new parts and
materials shall, however, be limited to the specific item in disrepair and shall not connote a
requirement, for maintenance purposes, that areas or items surrounding the deficient item be
replaced with new materials and/or parts. On or before the commencement of each Lease Year
following the Effective Date Lessee shall submit to the Director, for the Director’s approval in its
reasonable discretion, a work plan for the repair and refurbishment of the slips on the Premises
during the upcoming Lease Year. County in its proprietary capacity shall have the right to enter
upon and inspect the Premises at any reasonable time for cleanliness, safety and compliance with
this Section 10.1, as long as such enfrance is not done in a manner which would unreasonably
interfere with the operation of the Premises. Lessee’s obligation to maintain and restore is
absolute, and is not in any way dependent upon the existence or availability of insurance
proceeds, except as otherwise provided in this Article 10.. Restoratlon shall take place in
accordance wilh (he provisions of Arlicle 5
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10.2. Mamteng_nce Deﬁclencles If County prowdes wntten not:lce to Lessee ofa-.
deﬁclency or other breach in the performance by Lessee of the maintenance and repair_ _
obligations of Lessee under Section 10.1 above, then Lessee shall promptly commence'the cure . = -
thereof and shall-complete such cure within the time period for such cure set forth in the .
County s deficiency notice, which cure period shall not be less than thirty (30) days except if the
deficiency pertains to.a condition that is health or safety related or otherwise constltutes an -

.emergency situation, in which case County shall have the rlght to immediately require Lessee to’
take all appropriate steps to avoid damage or injury: If Lessee fails to cure any such deﬁmency
within the cure period set forth in County’s deficiency notice, then in addition to, and not in lieu

. -of, any rights or remedies that County may have under Article 13 of this Lease for defaults not

cured within the applicable notice and cure periods sei forth therein, Lessee shall pay to County’
an amount equal to One Hundred Dollars ($100) per day per item of deficiency for each day after -
such cure period that the deficiency item remains uncured; provided, however, if the nature of
the deficiency is such that it is not capable of cure within the cure period specified in County’s .
notice (for example, as a result of permitting requirements or construction material proeurement
delays beyond the control of Lessee), then as long as during the specified cure period Lessee
. commences the cure of the deficiency and thereafter ‘continues the: prosecutlon of the completion -
of such cure in a manner and with such diligence that will effectuate the cure in as short a period
as reasonably possible, then the cure period spécified in County’s deﬁclency notice shall be
‘extended for such additional time as necessary to complete the cure in as short a period as
reasonably possible. If a cited deficiency is not health or safety related and does not otherwise
constitute an emergency, and if in the reasonable and good faith business judgment of Lessee the
". deficiency notice was erroneously issued by County, then Lessee shall have the right to contest
such deficiency notice by written notice to Director within five (5) business days after the date of
the deficiency notice. If Lessee files any such contest with Director, then Director shall have the
right, in the exercise of Director’s discretion, to consider such contest. If Lessee’s contestis
made on a reasonable and good faith basis, then the cure period for the deficiency notice shall be
tolled during the period between the date Director receives written notice of such contest and
continuing until Direetor notifies Lessee in writing that either Director denies Lessee’s contest or
that Director has determined not to consider such contest. The One Hundred Dollars ($100) per
diem amount set forth in this Section 10.2 shall be adjusted every three (3) years during the
remaining Lease Term on each third (3rd) anniversary of the Effective Date to reflect any change
in the Consumer Price Index over the three (3) year period immediately preceding each such
adjustment. If Lessee fails to pay any amounts payable by Lessee under this Section 10.2 within
ten (10) days after written notice from County, then County shall have the right to draw on the
Security Deposit to cover such unpaid amounts.

10.3  Option to Terminate for Uninsured Casualty. Lessee shall have the option to
terminate this Lease and be relieved of the obligation to restore the Improvements on the
- Premises where all or substantially all of the Improvements on Premises are substantially
damaged or destroyed and such damage or destruction resulted from a cause not required to be
insured against by this Lease (an “Uninsured Loss™), and where all of the following occur:

10.3.1. No more than one hundred (100} days following the Uninsured Loss,
Lessee shall notify County of its election to terminate this Lease; to be effective, this
notice must include both a copy of Lessee’s notification to the Encumbrance Holder, if
any, of Lessee’s intention to exercise this option to terminate and Lessee’s certification
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' 'under penalty of perjury { that Lessee has deliveréd or mailed such notrﬁcatron tothe
Encumbrance Holder in accordance with this subsection 10.3.1. County shall be entitled
fo rely upon the foregoing notice and certification as conclusive evidence that Lessee has
notified the Encumbrance Holder regardrng Lessee 8 desrre to termmate thls Lease

. .10,3.2. No more than srxty {60) days followmg the gwmg of the nonce required
by subsectlon 10.3.1 or.such longer time as may be reasonable under the circumstances,
Lessee shall, at Lessee’s expense: remove all debris and other rubble from the Premises;
secure the Premise$ against trespassers; and, at County s election, remove all remaining
Improvements on the Premises. :

10.3.3. No more than sixty (60) days following the loss, Lessee delivers to County
a deed to the Premises in recordable form, in form and content satisfactory to County
and/or with such other documentation as may be reasonably requested by County or any
title company on behalf of County, terminating Lessee’s interest in the Premises and
' reconveying such interest to County free and clear of any and all Encumbrances and
: Subleases . : -

10.3.4. Wrthm ten (10) days followmg the County 5 recerpt of the notice referred
to in subsection 10.3.1, County has not received both written notice from the
Encumbrance Holder, if any, objecting to such termination and an agreement containing
an effective assignment of Lessee’s interest in this Lease to such Encumbrance Holder
whereby such Encumbrance Holder expressly assumes and agrees to be bound by and
perform all of Lessee’s obligations under this Lease. '

104 No Option to Terminate for Insured Casualty. Lessee shall have no option to

terminate this Lease or otherwise be relieved of its obligation to restore the Improvements on the .
Premises where the damage or destruction results from a cause required to be insured against by
this Lease. :

10.5 No County Obligation to Make Repairs. County shall have no obligation

whatsoever to make any repairs or perform any maintenance on the Premises.

10.6 Repairs Not Performed by Lessee. If Lessee fails to make any repairs or
teplacements as required, Director may notify Lessee of said failure in writing, and should
Lessee fail to cure said failure and make repairs or replacements within a reasonable time as
established by Director, County may make such repairs or replacements and the cost thereof,
including, but not limited to, the cost of labor, overhead, materials and equipment, shall be
charged against Lessee as provided in Section 13.5.

10.7 Other Repairs. Although having no obligation to do so, County may, at its own
cost and at its sole discretion, perform or pefmit others to perform any necessary dredging,
filling, grading or repair of water systems, sewer facilities, roads, or other County facilities on or
about the Premises.

10.8 Notice of Damag Lessee shall give prompt notice to County of any fire or
damage affecting the Premises from any cause whatsoever.
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10.9° * Waiver of Civil Code Sectioris.: The parties’ rights shall be govemed by this
Lease in the event of damage or destruction. The partles hereby waive.the provisions of .
California Civil Code Section 1932 and any other provisions of law which prowde for contrary
* or additional nghts :

11

ASSIGNMENT AND SUBLEASE

" -11.1  Subleases.

11.1.1. Definition, The term “Sublease” shall mean any lease, license, permit, -
concessioh or other interest in the Premises; or a right to use the Premises or a portion
thereof, which is conveyed or granted by Lessee to a third party, and which constitutes
less than the unrestricted conveyance of the entire Lessee’s interest under this Lease.
“Sublessee” shall be the person or entity to whom such right to use is conveyed by a

‘Sublease.” A Sublease which grants or conveys to the Sublessee the right to possess or

use all or substantially all of the Premises is sometimes referred to in this Lease as a
“Major Sublease” and the Sublessee under such agreement is sometimes referred to in

this Lease as a “Major Sublessee”
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11.1.2. Approval Re_quired. At least thirty (30) days prior to the proposed
effective date of any Sublease that is not a Major Sublease or an Approved Slip Lease, or
of any amendment or assignment of such Sublease, Lessee shall submit a copy of such
Sublease, amendment or assignment to Director for approval, which approval shall be
given or withheld at Director’s sole and absolute discretion. To the extent practical,
Director shall approve or disapprove said proposed Sublease, amendment or assignment
within thirty (30) days after receipt thereof. In no event, however, shall any such
Sublease, amendment or assignment be made or become effective without the prior
approval of Director. Each such Sublease shall specifically provide that the Sublessee
shall comply with atl of the terms, covenants, and conditions of this Lease applicable to
the portion of the Premises subject to the Sublease.

Notwithstanding any contrary provision of this Article 11, Lessee shall not be
required to obtain County’s approval of any Sublease of an individual boat slip in the
ordinary course (but not the master lease of multiple slips) to a person or persons who
will physically occupy the subleased slip, as long as such Sublease is in the form of the
standard boat slip lease hereafter submitted to and approved by County and the term of
such Sublease does not exceed one (1) year {(each, an “Approved Slip Lease”). The terms
and provisions of Sections 11.2 and 11.3 of this Lease shall not be applicable to
Approved Slip Leases. Upon request by County, Lessee shall furnish County with a
current rent roll respecting the Approved Slip Leases and a copy of all of such Approved
Sllp Leases.

11.1.3. Major Sublease. Lessee shall enter into Major Sublease only with a
reputable owner or manager of comparable commercial and marina facilities such as exist
on the Premises. In light of the inherent detailed nature of a Major Sublease, Lessee shall
deliver to County a copy of any proposed Major Sublease, or any sub-sublease or any

'other document pursuant to which an interest is proposed to be transferred in all or
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. substantially all ofthe Prémises; not less then sixty (60) days prior.to the p;roposed
effective date of such proposed Major Sublease or other document, for County’s review,
and approval pursuant to the procedures and requ1rements specnf’led in.Section 11.2.

: 11.2 Apnroval of Asslgnments and Malor Subleases. Except as spec1ﬁcally
- herembefore provided in this Article 11, ‘Lessee shall not, w1thout the prior written consent of
County, which shali be based upon factors described in Exhibit C hereto, which is mcorporated
herein by this reference (“Assignment Standards™), either directly or indirectly give, assign,
hypothecate, encumber, transfer, ot grant control of this Lease or any interest, right, or privilege
therein (including without limitation the right to manage or otherwise operate the Improvements
located from time to time on the Premises), or enter into a Major Subleas¢ affecting the
Premises, or license the use of the all or substantially all of the Premises. Any Change of,
Ownership shall constitute an assignment of Lessee’s interest under this Lease. In addition, for
purposes of this provision, the followmg acts of Lessee shall require the prior written consent of
County to be effective, unless they aré Excluded Transfers: (1) the addition, removal or
replacement of one or more general partners or managing members in a Lessee which is a limited
partnership or limited liability entity, except (a) by death, insolvency, incapacity, re31gnat10n :
- (except for a sole general partner, if any) or removal of a general partner or managing member
and his replacement by a vote of the limited partners, the remammg general partners or '
~ remaining members, or (b)if any general partner or managing member ownmg more than fifty
percent (50%) of the interests of the partnership or limited liability entity acquires the interest of
another general partner or managing member owning fifteen percent (15%) or less of the
interests in the partnership or limited liability entity; (2) the sale, assignment, or transfer of fifty-
percent (50%) or more of the stock in a corporation which owns or is a general partner in a
partnership owning an interest in this Lease. Lessee shall provide County with any information
reasonably requested by County in order to determine whether or not to grant approval of the
assignment as provided herein. These same limitations and approval requirements shall apply
with respect fo the Sublessee’s interest under a Major Sublease.

11.2.1. Coung[ 8 Use of Discretion and Limitation on Permissible Assignees. In

exercising its discretion to approve assignments as provided in this Section 11.2, County
shall take into account the Assignment Standards and, if County determines that such
Assignment Standards are satisfied, County shall not unreasonably withhold or delay its
consent to any proposed assignment.

11.2.2. Involuntary Transfers Prohibited. Except as otherwise specifically
provided in this Lease, neither this Lease nor any interest therein shall be assignable or

transferable in proceedings in attachment, garnishment, or execution against Lessee, or in
voluntary or involuntary proceedings in bankruptcy or insolvency or receivership taken
by or against Lessee, or by any process of law including proceedings under the

_ Bankrupicy Act. '

11.2.3. Procedure. Requests for approval of any proposed assignment shall be
processed in accordance with the following procedures:

11.2.3.1. Prior to entering into any agreement requiring the approval
of County pursuant to this Sections 11.1 or 11.2, Lessee (or the entity seeking
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N approval of such a351gnment) shall-notify County and delwer to County all L
. information relevant to the proposed assignment, including without 11m1tat10n any’
‘term sheets, tetfers of intent, draft Major Subleases, any other doeuments which

set forth any proposed agreement regarding the Premises and the information set

forth in‘subsection 11.2.3:5. .Couinty will evaluate the information provided to it

and County may request additional information as may be reasonably necessary to .
act on the request. Under no circumstances will County formally discuss an
assignment with any proposed a331g11ee prior to reviewing the proposal with
Lessee.

11:2.32. . In completing its review of the proposal and granting or
withholding its consent thereto, County will not be bound by any deadline
contained in any proposed assignments, Major Subleases, escrow instructions or

. other agreemcnts to which County is not a party

11.2.3.3. - Lessee acknowledges that the time needed for County to
review a proposed assignment depends on many factors, including without
limitation the complexity of the proposed transaction; the financial and other
information submitted for review, and the workload of County’s personnel.
Notwithstanding the foregoing, County shall act as promptly as governmental
processes permit in processing and acting upon a requested approval of an
assignment of Lessee’s interest under this Article 11.

112.34. Lessee shall be required to reimburse County for costs of
legal, financial and/or other analyses, as well as County’s Actual Costs incurred in
connection with the proposed assignment, whether or not County ultimately
grants its approval to the proposed assignment. However, in the event that
County approves the proposed assignment, Lessee shall receive a credit toward
those costs to the extent that an Administrative Charge is paid in connection with
the assignment,

11.2.3.5. Lessee or the proposed assignee shall provide County with
sufficient information for County to determine if the public interest will be served

- by approving the proposed transaction. The information that must be prov1ded
" includes, but shall not be limited to, the following:

@) Nature of the Assignee. Full disclosure is required in
accordance with this Lease and County’s applicant disclosure policy then in
effect. Additionally, a flowchart identifying the chain of ownership of the
assignee and its decision-making authority shall be provided to County. County
shall be advised if the proposed assignee, or any other person or entity for whom
disclosure is required pursuant to County’s disclosure policy, has had any -
leasehold or concessionaire’s interest canceled or terminated by the landlord due
to the tenant or Lessee’s breach or default thereunder;

_ (i)  Financial Condition of Assignee. County shall be provided
with current, certified financial statements, including balance sheets and profit
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‘and loss staterrients, demonsirating the proposed assignee’s financial condition for-
. the preceding five (5) years, or such shotter period that assignee has been in '
- existence. This requirement shall also apply to any related person or entlty ‘which
will be respons:bie for or guarantee the obligations of the proposed 3331gnee or -
provide any funds or credit to such proposed assignee.

(m) mancnal Analys: County shall be provided with the =~

proposed assignee’s ﬁnancmg plan for the operation of the Premises and forany

~ contemplated improvement thereof, demonstrating such proposed assi gnee’s,
financial capability to so operate the Premises-and construct such improvements.
Such financing plan shall include, but not be limited to, information detailing (1)
equity capital; (2) sources and uses of funds; (3) terms of financing; (4) debt

. service coverage and ratio; and (5) loan to value.ratio. The proposed assignee

. .shall also provide County with documentation demonstrating such proposed
assignee’s financial viability, such as letters of commitment from financial
institutions which demonstrate the availability 'of sufficient funds to complete any
proposed construction or improvements on the Premises. Further, such proposed. -
assignee shall authorize the reléase of financial information to County from
financial institutions relating to the proposed assignee or other information
supplied in support of the proposed assignment. :

7 (iv)  Business Plan. County shall be provided with the proposed
assignee’s business plan for the Premises, if applicable, including pro forma
financial projections for the Premises for the five (5) year period beginning upon
the commencement of the proposed assignment. Such pro forma projections will
include capital costs, income and expenses, as well as debt service and all other
payments to providers of debt and equity, and will be accompanied by a statement
of basic assumptions and an identification of the sources of the data used in the
production of such projections. Subject to the requirements of the Public Records
Act, County shall use its good faith efforts to keep such business plan
confidential.

(v)  Assignor’s Financial Statements. County shall be provided
with certified financial statements, including balance sheets and profits and loss

statements concerning the assignor Lessee and its operations for the three (3) most
recent years prior to the proposed transaction.

(vi}  Cure of Defaults. County shall be provided with the
proposed assignee’s specific plans to cure any and all delinquencies under this
Lease which may be identified by County, whether identified before or after the
date of the proposed assignment.

(vii} Prospectus Materials. County shall be provided with any
materials distributed to third parties relating to the business of the proposed
assignee to be conducted on, from or relating to the Premises.
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: * (viii) -Other Informatioh. County shall be provided with a clear
"description. of the terms and conditions of the proposed assignment, including a .
" descripfion of the proposed use of the Premises and any proposed alterations or
" _improvements to the Premises. Additionalty, County shall be provided with any
-and all other information which it reasonably requests of Lessée in connection
with its review of the proposed transaction, including without limitation materials
pertinent to the issues noted in this subsection to the extent that they exist, such as
- escrow instructions, security agreements, personal property schedules, appraisals,
 market reports, lien releases, UCC Statements, preliminary title reports,
management agreements affecting the Premises, contracts in excess of $25,000
affecting the Premises, schedules of pending or threatened htlgatlon, and
attorneys’ closing opinions relating to Lessee, the proposed assignee or-the
Premises. County shall endeavor to keep the foregoing materials confidential,
sub_]ect to the Public Records Act and other Applicable Laws,

11.2.3.6: . Nondlsturbance At the request of Lessee, County shall
agree to execute a subordination, nondisturbance and attornment agreement on
commermally reasonable terms in favor of any Major Sublessee '

11.23.7. Fmal Documents. Prior to granting its approval over any
proposed assignment, County shall be provided with an executed Assignment and
Acceptance of Assignment in form and content as approved or supplied by the
County. Ten (10} copies of each must be submitted to County, of which five (5)
shall be signed originals and properly acknowledged.

11.2.4. County Right to Recapturé. Other than in connection with an Excluded
Transfer as déscribed in subsection 4.6.2, if Lessee proposes to assign its interest in this
Lease or the Premises, or proposes to enter into any Major Sublease affecting the
Premises (with either such proposed transaction herein referred to as a “Proposed
Transfer”), it shall provide County with written notice of such desire and the sale price
(“Lessee Sale Price”) at which it is willing to consummate the Proposed Transfer. Within
thirty (30) days thereafter, the County shall provide Lessee with written notification as to
whether it has elected to acquire an option to purchase the interest subject to the Proposed
Transfer. During'said thirty (30) day period, Lessee may continue to market the interest
subject to the Proposed Transfer, provided that such interest is offered subject to
County’s rights as provided herein, In the event that, ptior to the expiration of said thirty
(30) day period, County has given notice to Lessee that it has elected to acquire said
option, Lessee shall deliver to County an assignable option to purchase the interest
subject to the Proposed. Transfer (“County Option™) at the Lessee Sale Price. Such
County Option shall have a term of five (5) calendar months. During the term of the
County Option, Lessee shall make the Premises and its books and records reasonably
available for inspection by County and third parties as reasonably requested by County.
In the event that County causes Lessee to issue the County Option and subsequently
declines to purchase the interest subject to the Proposed Transfer at the Lessee Sale Price,
County shall pay to Lessee at the expiration of the County Option period (or, at County’s
election, credit to Lessee against the next applicable installment(s) of Annual Minimum
Rent and Percentage Rent), a sum (the “County Option Price”) which represents (i) three
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" percent (3%) of the Lesseé Sale Price, plus (ii) seven percent (7%) interest per anium on " -
. .said three percent (3%) of the Lesse¢ Sale Price, froin the date Lessee received notice of
"County’s eloction to receive the County Option through the date on which the-County -
Option Price, together with interest thereon, is paid-or credited in full. .If County either

. (a) fails torelect to caitse Legsée to issue the County Option withinsaid thirty (30) day
period or (b) gives notice that it has elected not to acquire the interest subject to the
Proposed Transfer, then Lessee shall be entitled to consummate the Proposed Transfer
with a third party (subject to County’s approval rights as otherwise set-forth in this Lease)

" during the ensuing nine (9) month pericd so long as the Proposed Transfet price is equal
to or greater than the Lessee Sale Price last offered to County and ipon no'more " "
favorable material terms to the assignee. In the event of a proposed Sublease or other
permitted assignment of less than all of the Premises, County’s election shall pertain to
such portion of the Premises subject to the proposed Sublease or assignment and, in the.

_ event that County elects to acquite such portion of Lessee’s interest in the Premises,
Lessee’s Annual Minimurh Rent shall be proportionally reduced and Lessee’s obligation
to pay Percentage Rent shall pertain only to the-amounts derived from the portion of the

- Premises retained by Lessee. In the event that County elects to recapture all-or any:
portion of the Premises as provided herein, Lessee agrees to execute promptlya
termination agreement and such other documentation as may be reasonably necessary to
evidence the termination of this Lease, to set a termination date and to prorate rent and
other charges with respect to the termination. County’s rights pursuant to this
subsection 11.2.4 shall not apply to Financing Events or those events identified in
subsection 4.6.2 of this Lease.

11.2.5. County Credits Toward Purchase Price. In the event that County or its
assignee elects to exercise the County Option, it shall receive the following credits
toward the Lessee Sale Price: (1) the Net Proceeds Share which would be payable to
County in the event that a third party were to purchase the interest offered at the Lessee
Sale Price and (2) an amount which represents unpaid Annual Minimum Rent,
Percentage Rent, and all other amounts payable under the Lease, if any, with late fees and
interest as provided herein, from the end of the period most recently subject to County
audit through the date of the purchase of the interest by County. In lieu of the credit
described in (2) above, Lessee may provide County with a letter of credit or other
security satisfactory to County to secure the payment of such unpaid amounts when
finally determined by County. During the term of the County Option, Lessee shall cause
to be available to County all books and records reasonably necessary in order to
determine the amount of such unpaid Annual Minimum Rent, Percentage Rent, and other
amounts payable under the Lease. In the event that County or its assighee exercises the
County Option, but the transaction fails to close due to a fajlure of the parties to agree
upon an appropriate allowance for such unpaid Annual Minimum Rent, Percentage Rent, '
and other amounts or appropriate security for the payment thereof, then County.shall
have no obligation to pay or credit to Lessee the County Option Price.

11.3 Terms Binding Upon Successors, Assigns and Sublessees. Except as otherwise
specifically provided for herein, each and ail of the provisions, agreements, terms, covenants,

and conditions herein contained to be performed, fulfilled, observed, and kept by Lessee
hereunder shall be binding upon the heirs, executors, administrators, successors, and assigns of
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Tessee, and-all rights, priviléges and benefits arising under this L.ease in favor of Lessee shall be -
- available in favor of its heirs, executors, administrators, successors, and assigtis. o
Notwithstanding the foregoitig, no assignment or subletting by or through Lessee in violation of
the provisions of this Lease shall vest any rights in any.such assignee or Sublessee. Any
approved assignment of this Lease shall release the assignor of alt liability arising due to actions .
.. "or'omissions on or after the effective date of such.assighment, provided the assignee assumes all -

~ of such liability, including without limitation the obligation of assignee to cure any defaults and
delinquencies under this Lease and to pay County Percentage Rent and any other amounts
attributable to the petiod prior to the assignment, but not discovered by County or the assignee
until after the assignment; provided, further, the assignor shall not be relieved of any liability for .
the payment of the Administrativé Charge or the required portion of any Net Proceeds Share or
Net Refinancing Proceeds which arise upon such assignment as provided herein.

12.  ENCUMBRANCES
12.1  Pinancing Events.. .

12.1.1- Definitions. For the purposes of this Lease, including without limitation

- the provisions of Sections 4.6 through 4.8 hereof: (i) a "Financing Event" shall mean any
financing or refinancing consummated by Lessee or by the holders of partpership
interests or other direct or indirect ownership interests in Lessee (collectively,
"Ownership Interests"), whether with private or institutional investors or lenders, where
such financing or refinancing is an Encumbrance (as defined below); for purposes of
subsection 12.1.2 below and Sections 4.6 through 4.8 above, a “Financing Event” shall

 also include all of the foregoing actions involving the granting of a mortgage, deed of
trust or other security interest in a Major Sublease; and (ii) an "Encumbrance"” shall mean
any direct or indirect grant, pledge, assignment, transfer, mortgage, hypothecation, grant
of control, grant of security interest, or other encumbrance, of or in all o any portion of
(A) Lessee's interest under this Lease and the estate so created (including without
limitation a direct or indirect assignment of Lessee's right to receive rents from
subtenants) or (B) Ownership Interests if an absolute assignment from the holder of such
Ownership Interests to the holder of the Encumbrance would have required County's
consent under this Lease, to a lender (upon County approval of the Encumbrance and
consummation thereof, the "Encumbrance Holder") as security for a loan. The term
"Encumbrance Holder" shall also be deemed to include any successors and assigns of
such Encumbrance Holder which have succeeded by assignment or otherwise to any
rights, interests or liabilities of the Encumbrance Holder with respect to the
Encumbrance, or any designee which has been designated by the Encumbrance Holder to
exercise any rights or remedies under the Encumbrance or to take title to the leasehold
estate under this Lease or to Ownership Interests, and such permitted successors, assigns
or designees shall enjoy all of the rights and protections given to Encumbrance Holders
under this Lease; provided, however, no successor, assign or designee of an '
Encumbrance Holder that is affiliated with Lessee or any person or entity with a direct or
indirect ownership interest in Lessee shall be entitled to any of the rights or protections

. granted to Encumbrance Holders under this Lease. The term "Equity Encumbrance
Holder" shall mean an Encumbrance Holder holding an Encumbrance with respect to
Ownership Interests.
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Director, which shall not be inreasonably withheld, and subject to any specific copditions

- . which may be reasonably imposed by Ditector, consuminate one ot more Financing
_Events. Lessee shall submit to Director a preliminary loan package and thereafter a .

complete set of all proposed transaction documents in connection with each proposed .
Financing Event, The preliminary loan package shall include the loan commitmeént (or
the so-called “loan application” if the loan commitment is styled as a.loan application)
and any other documents, materials or other information reasonably requested by
Director. Lessee shall have the right, but not the-obligation, to include draft loan
documents in the preliminary loan package. Director shall have sixty (60) days to grant
ot withhold approval of the preliminary loan package. Director shall have sixty (60) days
after receipt of substantially complete loan documents conforming to the approved

preliminary loan package in which to grant or withhold final approval of the Financing

Event; provided, however, that if the ‘preliminary loan package included draft loan

- documents, then the foregoing sixty (60) day period shall be reduced to thirty (30) days.
_If not approved by Director in writing within the foregoing periods, the proposed ~ -

Financing Event shall be deemed disapproved by Director (and, if so requested in writing
by Lessee), Director shall within thirty (30) days of such request deliver to Lessee a
written description of Director's objections to said proposed Financing Event). Lessee
shall reimburse County for County's Actual Cost incutred in connection with its review
of the proposed Financing Event. One copy of any and all security devices or
instruments as finally executed or recorded by the parties in connection with any _
approved Encumbrance shall be filed with Director not iater than seven (7) days after the
effective date thereof. The same rights and obligations set forth above in this subsection
12.1.2 shall inure to the benefit of and shall be binding upon any holder of Ownership
Interests with respect to any proposed Financing Event involving Ownership Interests.

"12.2  Consent Requirements In The Event of a Foreclosure Transfer. -
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12.2.1 Definitions. As used herein, a "Foreclosure Transfer" shall mean any
transfer of the entire leasehold estate under this Lease or of all of the Ownership Interests
in Lessee pursuant to any judicial or nonjudicial foreclosure or other enforcement of
remedies under or with respect to an Encumbrance, or by voluntary deed or other transfer
in lieu thereof. A "Foreclosure Transferee” shall mean any transferee (including without
limitation an Encumbrance Holder) which acqnires title to the entire leasehold estate
under this Lease or to all of the Ownership Interests in Lessee pursuant to a Foreclosure
Transfer. An "Equity Foreclosure Transferee" shall mean a Foreclosure Transferee
whose acquired interest consists-of all of the Ownership Interests in Lessee.

12.2.2 Foreclosure Transfer. The consent of County shall not be required with
respect to any Foreclosure Transfer. In addition, no Foreclosure Transfer, and no single
subsequent transfer by an Encumbrance Holder following a Foreclosure Transfer
pursuant to subsection 12.2.3, shall trigger the obligation to pay a Net Proceeds Share to
County or any recapture right of County under subsection 11.2.4 of this Lease.
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12 2 3 Subseguent Transfer B:{ Enoumbrance Hglde - For, each Foreclosure

Trahsfer in which the.Foreclosure Transferee is an Encumbrance Holder, with respect to o

a single subsequent transfer of this Lease or the Ownership Interests (as applrcable) by

~ such Encumbrance Holder to any third party, (i) County’s consent to such transfer shall
- -be required, but shall not be unreasonably withheld or delayed, and the scope of such

. . consent (notwrthstandmg anythmg in this Lease to the contrary) ‘shall be limited to.

County's confirmation (which must be reasonable) that the Lessee following such transfér -

has sufficient financial capability to perform its remaining obligations under this Lease as
they come due, along with any obligation of Lessee for which the Foreclosure Transferee
ffom whom its receives such transfer is released under subsection 12.3.1 below, and (‘11)
such transferee (other than a transferee of Ownership Interests) shall expressly agree in
writing to assume and to perform all of the obligations under this Lease, other than

. Excluded Defaults (as defined below). For clarification purposes, the right to a single
transfer under this Section shall apply to each Foreclosure Transfer in which the -
Foreclosure: Transferee is an Encumbrance Holder, 50 that there may be more than one
"smgle transfer" under thrs Sectron . :

12.3 Effect of Foreclosure, In the event of a Foreclosure Transfer -the Encumbrance
Holder shall forthwith give notice to County in writing of such transfer setting forth the name
and address of the Foreclosure Transferee and the effective date of such transfer, together with a
copy of the document by which such transfer was made.

12.3.1 Any Encumbrance Holder which is a commercial bank, savings bank,
savings and loan instifution, insurance company, pension fund, investment bank,
opportunity fund, mortgage conduit, real estate investment trust, commercial finance
lender or other similar financial institution which ordinarily engages in the business of
making, holding or servicing commercial real estate loans, including any affiliate thereof
(an "Institutional Lender"), shall, upon becoming a Foreclosure Transferee (other than an
Equity Foreclosure Transferee), become liable to perform the full obligations of Lessee
under this Lease (other than Excluded Defaults as defined below) accruing during its
period of ownership of the leasehold. Upon a subsequent transfer of the leasehold in
accordance with subsection 12.2.3 above, such Institutional Lender shall be automatically
released of any further liability with respect to this Lease, other than for (i) rent
payments, property tax payments, reserve account payments and other monetary
obligations under specific terms of the Lease that accrue solely during such Institutional
Lender's period of ownership of the leasehold, and (ii) Lessee’s indemnification
obligations under this Lease with respect to matters pertaining to or arising during such
Institutional Lender’s period of ownership of leasehold title.

12.3.2 Any other Foreclosure Transferee (i.e., other than an Institutional Lender
as provided in subsection 12.3.1 above) shall, upon becoming a Foreclosure Transferee
(other than an Equity Foreclosure Transferee), become liable to perform the full
obligations of Lessee under this Lease (other than Excluded Defaults), subject to possible
release of liability upon a subsequent transfer pursuant to Section 11.3 of this Lease.
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R 12.3.3 Following any Foreclosure Transfer which is a transfer of the leasehold - .
. interest under the Lease, County shatl recognize the Foreclosure Transferee as the Lessee - -

" undef the Ledsé and shall not disturb its use and enjoynient of the Premises, and the
Foreclosure Transferee shall succeed to all rights of Lessee under this Lease as a direct .

lease befween County and such Foreclosure Transferee, provided that the Foreclosure

* Transferee cures any pre-existing Event of Default other than any such pre-existing Event

of Default that (i) is an incurable non-monetaty defanlt, (ii) is a non-monetary default that -

can only bé cured by a prior lessee, (iii) is 4 non-monetary default that is not reasonably
susceptible of being cured by such transferee, or (iv) relates to any obligation of a prior

lessee to pay any Net Proceeds Share (collectively, "Excluded Defaults"), and thereafter

performs the full obligations of Lessee under this Lease. Pursuant to subsection 12.3.7
below, following any Foreclosure Transfer which is a transfer of Ownership Interests, the
foregoing rights under this subsection 12.3.3 shall also inure to the benefit of the Lessee.

" 12.3.4 No Encumbiance Holder shall become liable for any of Lessee's
obligations under this. Lease unless and until such Encumbrance Holder becomes a

- Foreclosure Transferee with respect to Lessee's leasehold interest under the Lease. -

12.3.5 No Foreclosure Transfer, and no single subsequent transfer by an
FEncumbrance Holder following a Foreclosure Transfer pursuant to subsection 12.2.3,
shall trigger (i) any obligation to pay an Administrative Charge nor any Net Proceeds
Share, (ii) any recapture right on the part of County, or (jii) any termination right under

. this Lease. Any Foreclosure Transfer, and any single subsequent transfer by an
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Encumbrance Holder following a Foreclosure Transfer pursnant to subsection 12.2.3,

‘shall be deemed to be excluded from the definitions of "Change of Ownership" for all

purposes of this Lease. For clarification purposes, the "single subsequent transfer"
referred to above applies to each Foreclosure Transfer in which the Foreclosure
Transferee is an Encumbrance Holder (as more fully explained in subsection 12.2.3), so
that there may be more than one "single subsequent transfer" benefited by this Section.

12.3.6 In the event that an Institutional Lender becomes a Foreclosure
Transferee, all obligations with respect to the construction work desctibed in Sections
5.1, 5.14 or 5.15 above shall be tolled for a period of time, not to exceed twelve months,
until such Institutional Lender completes a subsequent transfer of its foreclosed interest in
the Lease or Ownership Interests, provided that such Institutional Lender is making
commercially reasonable and diligent efforts to market and sell its foreclosed interest.
Nothing in this subsection 12.3.6 shall be construed as a limit or outside date on any cure
periods provided to Encumbrance Holders under this Lease.

12.3.7 Following a Foreclosure Transfer with respect to all of the Ownership

Interests in Lessee, (i) any and all rights, privileges and/or liability limitations afforded to -

Foreclosure Transferees in this Article 12 or any other provision of this Lease shall also
be afforded to Lessee from and after such Foreclosure Transfer, to the same extent as if
the Foreclosure Transferee had acquired the leasehold interest of Lessee directly and
became the Lessee under this Lease, and (ii) if the Foreclosure Transferee was also an
Equity Encumbrance Holder, then any and all rights, privileges and/or liability limitations
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- 'affordgd'.to Foreclosure- Transferees whoarg Encﬁmbi-ﬁnce Holders in this Asticle 12.0r ., . . . " :

any othcr:pi‘qvisi;qn_of‘this Lease shall also be afforded to Lessee from and after'sich. -

" Foreclosure Transfer, to the same-extent as if the Foreclosure Transferee had acquired the.

leasehold interest of Lessee directly and became the Lessee under this Lease. *. .-

- .- 12.4. No Subordination.. County's rights in the Premis¢s and this Lease, including
without limitation County's right to receive Annital Minimum Rent and Pércéntage Rent, shiall
not be subordinated to the rights of any Encumbrance Holder. Notwithstanding the foregoing, an
" Encumbrance Holder shal} have all of the rights set forth in the security instrament creating the -
~ Encumbrance, as approved by County in accordance with subsection 12.1.2, to the extent that

such rights are pot inconsistent with the terms of this Lease, including the right to comnience an
action against Lessee for the appointment of a receiver arid to obtain possession of the Premises
under and in accordance with the terms of said Encumbrance, provided that all obligations of
Lessee hereunder shall be kept current, including but not limited to the payment of rent and
curing of all defaults or Events of Default hereunder (other than Exciuded Defauts o as
otherwise provided herein). ' '

125 Modification or Termination of Lease. This Lease shall not be modified or
aimended without the prior written consent in its sole discretion of each then existing:
" Encumbrance Holder with respect to Lessee's entire leasehold interest in this Lease or all of the
Ownership Interests in Lessee. Further, this Lease may not be surrendered or terminated (except
with respect to the Partial Termination Premises pursuant to Section 2.2 above, or in accordance
with the provisions of this Article 12) without the prior written consent of each such
Encumbrance Holder in its sole discretion. No such modification, amendment, surrender or
términation (other than a termination with respect to the Partial Termination Premises pursuant
to Section 2.2 above, or in accordance with the provisions of this Article 12) without the prior
written consent of each such then existing Encumbrance Holder shall be binding on any such
Encumbrance Holder or any other person who acquires title to its foreclosed interest pursuant to
a Foreclosure Transfer.

12.6 Notice and Cure Rights of Encumbrance Holders and Major Sublessees.

12.6.1 Rightto Cure. Each Encumbrance Holder and Major Sublessee shall have
the right, at any time during the term of its Encumbrance or Major Sublease, as
applicable, and in accordance with the provisions of this Article 12, to do any act or thing
required of Lessee in order to prevent termination of Lessee's rights hereunder, and all
such acts or things so done hereunder shall be treated by County the same as if performed
by Lessee. .

12.6.2 Notice of Default. County shall not exercise any remedy available to it
upon the occurrence of an Event of Default (othier than exercising County’s self-help
remedies pursuant to Section 13.5 or imposing the daily payment set forth in Section
10.2), and no such exercise shall be effective, unless it first shall have given written
notice of such default to each and every then existing Major Sublessee and Encumbrance
Holder which has notified Director in writing of its interest in the Premises or this Lease
and the addresses to which such notice should be delivered. Such notice shall be sent
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sifhﬁlféﬁeously,with-ﬂlé‘ﬁotice'brmt_ices to Lessee. 'An_’Enpumeéﬁéé-Holdér',dr Majot - - -

Sublessee shall have the.right and the power to cure the Event of Default specified in |

" “such notice in the manner prescribed herein. If such Event or Evens of Default are so

cured, this Lease shall remain in full force and effect. Notwithstanding any contrary”.

. provision hereof; tie Lender’s cure rights set forth in this Section 12.6 shall not delay or
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toll the County’s right to impose the.daily payment for Lessee breaches set forth in
Section 10.2. B ' - I

- 1263 Manher_of Cﬁring Default. Events of 'Dei.'ault may be cured by an
Encumbrance Holder or Major Sublessee in the following manner:

(a) If the Event of Default is in the payment of rental, taxes, insurance
premiums, utility charges or any other sum of money, an Encumbrance Holder or the
Major Sublessee may pay the same, together with any Late Fee or interest payable
thereon, to County or other payee within thirty five (35) days after its receipt of the
aforesaid notice of default. If, after such payment to County, Lessee pays the same or

_ any part théreof to County, County shall refund said payment {or portion thereof) to

such Encumbrance Holder or Major Sublessee.

(b) If the Event of Default cannot be cured by the payment of money, but
is otherwise curable, the default may be cured by an Encumbrance Holder or Major
Sublessee as follows: '

~ (1)  The Encumbrance Holder or Major Sublessee may cure the default
within sixty (60) days after the end of Lessee's cure period as provided in Section
13.1 hereof (or, if the default involves health, safety or sanitation issues, County

may by written notice-reduce such sixty (60) day period to thirty (30) days, such

60 or 30 day period, as applicable, being referred to herein as the "initial cure
period™), provided, however, if the curing of such default reasonably requites
activity over a longer period of time, the initial cure period shall be extended for
such additional time as may be reasonably necessary to cure such default, so long
as the Encumbrance Holder or Major Sublessee commences a cure within the
initial cure period and thereafter continues to use due diligence to perform
whatever acts may be required to cure the particular default. In the event Lessee
commences to cure the default within Lessee's applicable cure period and
thereafier fails or ceases to pursue the cure with due diligence, the Encumbrance
Holder's and Major Sublessee's initial cure period shall commence upon the later
of the end of Lessee's cure period or the date upon which County notifies the
Encumbrance Holder and/or Major Sublessee that Léssee has failed or ceased to
cure the default with due diligence.

(2)  With respect to an Encumbrance Holder, but not a Major
Sublesse, if before the expiration of the initial cure period, said Encumbrance
Holder notifies County of its intent to commence foreclosure of its interest, and
within sixty (60) days after the mailing of said notice, said Encumbrance Holder
(i) actually commences foreclosure proceedings and prosecutes the same
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. thereafter with due diligence, the initial cure petiod.shall be extended by the fime:, .

" hecessary to'complete such foreclosure proceedings, or (ii) if said Encumbrance. -
Holder i§ prevented from commencing or continuing foreclosure proceedings by -
. any bankruptcy stay, or any order, judgment or decree of any ‘court or regulatory

‘body of competent jurisdiction, and said Encumbrance Holder diligently seeks -
release from or reversal of such stay, order, judgment or decree, the initial cure
period shall be extended by the time riecessary to obtain such release of reversal
and thereafter to complete such foreclosure proceedings. Within thirty (30) days
after a Foreclosure Transfer is completed, the Foreclosure Transferee shall (if
such default has not been cured) commence to cure, reinedy or correct the default.
and thereafter diligently pursue such cure until completed in the same manner as
provided in subsection (a) above. The Encumbrance Holder shall have the right
to terminate its foreclosure proceeding, and the extension of any relevant cure

. period shall lapse, in the event of a cure by Lessee.

_12.'!'- New Lease.

12.7.1 Obl-igati'gﬁ'to Enter Into New Lease. In the event that this Lease is

terminated by reasons of bankruptcy, assignment for the benefit of creditors, insolvency

or any similar proceedings, operation of law, an Excluded Default or other event beyond
the reasonable ability of an Encumbrance Holder to cure or remedy, or if the Lease
otherwise terminates for any reason, except in each case other than the partial termination
of the Lease with respect to the Partial Termination Premises pursuant to Section 2.2,
County shall, upon the written request of any Encumbrance Holder with respectto
Lessee's entire leasehold estate under this Lease or all of the Ownership Interests in -
Lessee (according to the priority described below if there are multiple Encumbrance
Holders), enter into. a new lease (which shall be effective as of the date of termination of
this Lease) with the Encumbrance Holder or an affiliate thereof for the then remaining
Term of this Lease on the same terms and conditions as shall then be contained in this
Lease, provided that the Encumbrance Holder cures all then existing monetary defaults
under this Lease, and agrees to commence a cure of all then existing non-monetary
Events of Default within sixty (60) days after the new lease is entered into, and thereafter
diligently pursues such cure until completion. In no event, however, shall the
Encumbrance Holder be obligated to cure any Excluded Déefaults. County shall notify the
most junior Encumbrance Holder of a termination described in this Section 12.7 within
thirty (30) days after the occurrence of such termination, which notice shall state (i) that
the Lease has terminated in accordance with Section 12.7 of this Lease, and (ii) that such
Encumbrance Holder has sixty (60) days following receipt of such notice within which to

* exercise its right to a new lease under this Section 12.7, or else it will lose such right. An
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Encumbrance Holder's election shall be made by giving County written notice of such
election within sixty (60) days after such Encumbrance Holder has received the above-
described written notice from the County. Within a reasonable period after request
therefor, County shall execute and return to the Encumbrance Holder any and all
documents reasonably necessary to secure or evidence the Encumbrance Holder's interest
in the new lease or the Premises. From and after the effective date of the new lease, the
Encumbrance Holder (or its affiliate) shall have the same rights to a single transfer that
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are provided in subsection'12.2.3 above, and shall enjoy all of the other rights and " -
protéctions that are provided to a'Foreclosure. Transferee in this Article 12. Any other

~"subsequent transfer or assignment of such new Iéase shall be subject to all of the

" requirements of Article 11 of this Lease. If there are muitiplé Encumbrance Holders, this.

right shall inure to.the most junior Encumbrance Holder in order of priority; provided, "
however, if such junior Encumbrance Holder shall accept the new lease, the priority of
each of the more senior Encumbrance Holders shall be restored in accordance with all

" terms and conditions of such Encumbrances(s). If a junior Encumbrance Holder does not
elect to accept the new lease within thitty (30) days of receipt of notice from County, the
right to enter into a new lease shall'be provided to the next most junior Encumbrance
Holder, under the terms and conditions described herein, until an Encumbrance Holder.
either elects to accept a new lease, or no Encumbrance Holder so elects.

12.7.2 Priority of New Lease.- The-new lease made pursuant to this Section 12.7
shall be prior to any mortgage or other lien, charge or encumbrance (except for easements
or other mafters to which this Lease is subject) on County's fee interest in the Premises

- (except for easements or other matters to which this Lease is subject), and any future fee
mortgagee or other future holder of any lien on the fee interest in the Premises is hereby
given notice of the provisions hereof. ST :

12.8  Holding of Funds. Any Encumbrance Holder with respect to Lessee's entire
Jeasehold interest in this Lease or all of the Ownership Interests in Lessee that is an Institutional
Lender shall have the right to hold and control the disbursement of (i) any insurance or
condemnation proceeds to which Lessee is entitled under this Lease and that are required by the
terms of this Lease to be applied to restoration of the improvements on the Premises (provided
that such funds shall be used for such restoration in accordance with the requirements of the
Lease), and (ii) any funds required to be held in the Capital Improvement Fund or Renovation
Fund (provided that such funds shall be used for the purposes required by this Lease). 1f more
than one such Encumbrance Holder desires to exercise the foregoing right, the most senior
Encumbrance Holder shall have priority in the exercise of such right.

12.9 Participation in Certain Proceedings and Decisions. Any Encumbrance Holder
shall have the right to intervene and become a party in any arbitration, litigation, condemnation
or other proceeding affecting this Lease. Lessee's right to make any election or decision under
" this Lease with respect to any condemnation settlement, insurance settlement or restoration of the
Premises following a casualty or condemnation shall be subject to the prior written approval of
each then existing Encumbrance Holder. ~

12.10 Fee Mortgages and Encumbrances. Any mortgage, deed of trust or other similar
~ encumbrance granted by County upon its fee interest in the Premises shall be subject and
subordinate to all of the provisions of this Lease and to all Encumbrances. County shall require
each such fee encumbrance holder to confirm the same in writing (in a form reasonably approved
by each Encumbrance Holder or its title insurer) as a condition to granting such encumbrance,
although the forégoing subordination shall be automatic and self-executing whether or not such
written confirmation is obtained.
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- 12.11. No Merger Wlthout the wntten consent of each Encumbrance Holder, the-
' leasehold interest created by this Lease shall not merge with the fee interest in all or any portlon
of the Premises, not\mtbstandmg that the fee and leasehold mterests are held at any time by the
same person or entlty S S0 :

13. DEFAULT

13.1 Events of Default The followmg are deemed to be “Events of Default”
hergunder: - A . .

13.1.1. Monetary Defaults.’ The failure of Les‘see to pay the rentals due, or make
any other monetary payments required under this Lease, within five (5} days after written
notice that said payments are overdue. Lessee may cure such nonpayment by paying the
amount overdue, with interest thereon and the applicable Late Fee, within such five (5) .

. day period. :

_ 13.1.2. Failure to Comply with Construction Obligations. . The failure of Lessee to
“comply with the obligations and timeframes set forth in Article 5 of this Lease if not -
curéd within ten (10) days after written notice of such failure, if no other notice of such
failure is otherwise required hereunder.

13.1.3. Maintenance of Security Deposit. The failure of Lessee to maintain and/or
replenish the Security Deposit required pursuant to Article 8 of this Lease if not cured
within five (5) days-after written notice of such failure.

13.1.4. Failure to Perform Other Obligations. The failure of Lessee to keep,
perform, and observe any and all other promises, covenants, conditions and agreements
set forth in this Lease, including without limitation the obligation to maintain adequate
accounting and financial records, within thirty five (35) days after written notice of
Lessee’s failure to perform from Director; provided, however, that where Lessee’s
performance of such covenant, condition or agreement is not reasonably susceptible of
completion within such thirty five (35) day period and Lessee has in good faith
commenced and is continuing to perform the acts necessary to perform such covenant,
condition or agreement within such thirty five (35) day period, County will not exercise
any remedy available to it hereunder for so long as Lessee uses reasonable due diligence
in continuing to pursue to completion the performance such covenant, condition or
agreement and so completes performance within a reasonable time.

13.1.5. Nonuse of Premises. The abandonment, vacation, or discontinuance of
use of the Premises, or any substantial portion thereof, for a period of thirty five (35)
days, except when prevented by Force Majeure or when closed for renovations or repaits
required or permitted to be made under this Lease.

Any notice required to be given by County pursuant to subsections 13.1.1 through and including
13.1.4 shall be in addition to, and not in lieu of, any notice required under Section 1161 of the
California Code of Civil Procedure.

1152137.7 79



" 13.27 leltatlon on Events of Default. Lessee shall not be con31dered m default as to.
any provxswn of this Lease when such default is the result ofor pursuant to, any process, order,
" or decree of any cpurt or regulatory body of competent jurisdiction; or.any other circumstances
“which are physwally impossible to curé provided Lessee uses due diligence in pursumg whatever
_is.required to obtain release from or reversal of such proeess, order, or decree or is attemptmg to

remedy stich other circumstances preventmg its perfmmance ' .

13 3 Rcmedles Upon the occurrence of an Event of Default and sub_zect to the rights
of any Encumbrance Holder or Major Sublessee to cure such Event of Default as provided in
Section 12.6 hereof, County shall have, in addition to any other remedies|in law or equity, the
following remedies which are cumulative:

13.3.1. Terminate Lease. County may terminate this Lease by giving Lessee
written notice of termination. On the giving of the notice, all Lessee’s rights in the
Premises and in all-Tmprovements shall terminate. Promptly afier notice of termination,
Lessee shall surrender and vacate the Premises and all Improvements in broom-clean

‘condition, and County may re-enter and take possession of the Premises andall -
remaining Improvements and, except as otherwise specifically provided in this Lease,
gject all parties in possession or eject-some and not others, or eject none. Termination

- under this subsection shall not relieve Lessee from the payment of any sum then due to
County or from any claim for damages against Lessee as set forth in subsection 13.4.3, or
from Lessee’s obligation to remove Improvements at County’s election in accordance
with Article 2. County agrees to use reasonable efforts to mitigate damages.

13.3.2. Keep Lease in Effect. Without terminating this Lease, so long as County
does not deprive Lessee of legal possession of the Premises and allows Lessee to assign
or sublet subject only to County’s rights set forth herein, County may continue this Lease
in effect and bring suit from time to time for rent and other sums due, and for Lessee’s
breach of other covenants and agreements herein. No act by or on behalf of County
under this provision shall constitute a termination of this Lease unless County gives
Lessee written notice of termination. It is the intention of the parties to incorporate the
provisions of California Civil Code Section 1951.4 by means of this provision.

13.3.3. Termination Following Continuance. Even though it may have kept this
Lease in effect pursuant to subsection 13.3.2, thereafter County may elect to terminate
this Lease and all of Lessee’s rights in or to the Premises unless prior to such termination
Lessee shall have cured the Event of Default or shall have satisfied the provisions of
Section 13.2, hereof. County agrees to use reasonable efforts to mitigate damages.

134 Damages. Should County elect to terminate this Lease under the provisions of the
foregoing Section, County shall be entitled to recover from Lessee as damages:

13.4.1. Unpaid Rent. The worth, at the time of the award, of the unpaid rent that
had been eamed at the time of termination of this Lease;
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- ', 1.3 4.2, Pest;'l‘ermmatinn Rent Tne wnrth at the’ t'nne of -t'he award, of tne unpaid ‘
~ rent fhat would-have been earned under this Lease afier the date of termination. of this
" Lease until the date Lessee surrenders possess1on of the Premises to County, and

13.4.3. Other Amounts The amounts necessary to compensate County for the
sums and other obligations which under the terms of this Lease become due prior to, -
upon.or as a result of the expiration of the Term or sooner termination of this Lease,
including without limitation, those amounts of unpald taxes, insurance premiums and
utilities for the time preceding surrender of possession, the cost of removal of rubble,
debris and other above-ground Improvements, attorney’s fées, court costs, and unpaid -
Administrative Charges, Net Proceeds Shares and Net Refinancing Proceeds.

.13.5  Others’ Right to Cure Lessee’s Default. County (and any Encumbrance Holder or .

Ma_jor Sublessee, as provided in the last sentence of this section), at any time after Lessee’s
failure to perform any covenant, condition or agreement contained herein beyond any applicable
notice and cure period, may cure such failure at Lessee’s cost and expense. If, after delivering to
Lessee two (2) or more written notices with respect to anty such default, County-at any time, by
reason of Lessee’s continuing failure, pays or expends any sum, Lessee shall immediately pay to
County the lesser of the following amounts: (1) twice the amount expendéd by County to cure
such default and (2) the amount expended by County to cure such default, plus one thousand
dollars ($1,000). To the extent practicable, County shall give any Encumbrance Holders or
Major Sublessees the reasonable opportunity to cure Lessee’s defaulit prior to County’s
expenditure of any amounts thereon.

13.6 Default by County. County shall be in default in the performance of any
obligation required to be performed by County under this Lease if County has failed to perform
such obligation within thirty (30) days after the receipt of notice from Lessee specifying in detail
County’s failure to petform; provided, however, that if the nature of County’s obligation is such
that more than thirty (30) days are required for its performance, County shall not be deemed in
default if it shall commence such performance within thirty (30) days and thereafter diligently
pursues the same to completion. Lessee shall have no rights as a result of any default by County
until Lessee gives thirty (30) days notice to any person having a recorded interest pertaining to
County’s interest in this Lease or the Premises. Such person shall then have the right to cure
such default, and County shall not be deemed in default if such person cures such default within -
thirty (30) days afier receipt of notice of the default, or such ionger time as may be reasonably
necessary to cure the default. Notwithstanding anything to the contrary in this Lease, County’s
liability to Lessee for damages arising out of or in connection with County’s breach of any
_ provision or provisions of this Lease shall not exceed the value of County’s equity interest in the
Premises and its right to insurance proceeds in-connection with the pohcles required under
Article 9 hereof.

14. ACCQUNTING.
14.1 Maintenance of Records and Accounting Method. In order to determine the
amount of and provide for the payment of the Annual Minimum Rent, Percentage Rent,

Adniinistrative Charge, Net Proceeds Share, Net Refinancing Proceeds and other sums due under
this Lease, Lessee and all Sublessees shall at all times during the "U'erm of this Lease, and for

1152137.7 31



thlrty six (36) months thereaﬁer, keep, or: cause to be kept, locally, to- the reascnable sahsfactlon .
_ of Director, true, accurate, and complete records and double-entry hooks of" account for the-. .
* current and five (5) prior Accounting Years, such records to show all transactions relative to the
conduct of operations, and to be supported by data of original entry. Such records shall detail
. transactions conducted on or from the Premises separate and apart from thiose in connection with
Lessee’s (or sublessee’s or licensee’s, as appropriate) other business operations, if any. Lessee
. shall utilize the accrual method of accounting with respect to its preparation of the reports and
maintenance of records required herein or, at its option, may utilize the cash method of
~ accounting, provided Lessee reconciles its filings, records and reports to an accrual method to the
extéent requested by County; notw1thstand1ng the foregoing, Lessee shall be permitted to make
monthly payments of Percentage Rent using the cash method of accounting to determine Gross
Receipts, provided that Lessee provides County with an annual reconciliation of its cash basis
Gross Receipts to the accrual method (together with payment of any additional Percentage Rent -
due). .

. 142 Cash Regtster To the extent retail sales are- conducted on the Prem:ses, or other

cash or credit sales of goods or services are conducted, all such sales shall be recorded by means
of cash registers or computers which automatically issue a customer’s receipt or certify the
‘amount recorded in a sales slip. Said cash registers shall in all cases have locked-in sales totals'
and transaction counters which are constantly accumulating and which cannot, in either case, be
reset, and in addition thereto, a tape (or other equivalent security mechanism) located within the
register on which transaction numbers and sales details are imprinted. Beginning and ending
cash register readings shall be made a matter of daily record. :

Lessee shall cause to be implemented point of sale systems which can accurately
verify all sales for audit purposes and customer review purposes, which system shall be
submitted to the Director in advance of installation for his approval, which approval wilt not be
unreasonably withheld.

The requirements of this paragraph may be waived or modified in advance by
Director upon submission by Lessee of a substitute plan acceptable to Director for recording
sales and other income.

. Lessee’s obligations set forth in this Section 14.2 include Lessee’s obligation to
insure that Lessee’s sublessees, licensees, permittees, concessionaires and any other occupants of
any portion of the Premises keep records sufficient to permit County and County’s auditors to
determine the proper levels of Annual Minimum Rent, Percentage Rent, Administrative Charge,
Net Proceeds Share, Net Refinancing Proceeds and other sums due under this Lease.

14.3  Statement; Payment. No later than the fifteenth (15th) day of each calendar
month, Lessee shall render to County a detailed statement showing Gross Receipts during the
preceding calendar month, together with its calculation of the amount payable to County under
Sections 4.2 through 4.8 inclusive, and shall accompany same with remittance of amount so
shown to be due. '

14.4  Availability of Records for Inspector’s Audit. Books of account and records
hereinabove required shall be kept or made available at the Premises or at another location
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. m‘thm Los Angeles County, and County and- ol;her govemmental authontles shall have the nght
atany 1 ' reasonable times fo examine and audit said books and records, without, testriction, for the
purpose of determining the accuracy t thereof and of the monthly statements of Gross Receipts
derived from ocoupancy of the Premises and the compliance of Lessee with the terms of this
Lease and other governniental requirements. This Section 14.4 shall survive the expiration of the .
- Term or other termination of this Lease for thlrty six (36) months after such explratlon or
termination. -

14.4.1, E ntry by Couni_:x County and its duly authorlzed representatlves or agents
may enter upon the Premises at any and all reasonable times during the Term of this
Lease for the purpose of determining whether.or not Lessee is complying with the terms
and conditions hereof, or for any other purpose incidental to the rights of County.

14.5 Cost of Audit. In the event that, for any reason, Lessee does not make available
its (or its sublessee’s or licensee’s) original records and books of account at the Premises or at a
location within Los Angeles County, Lessee agrees to pay all expenses incurred by County'in
conducting any audit at the location where said records and books of account are maintained. In -
the event that any audit discloses a discrepancy in County’s favor of greater than two percent -
(2%) of the revenue due County for the period audited, then Lessee shall pay County audit
contract costs, together with the amount of any identified deficiency, with interest thereon and
Late Fee provided by Section 4.5.

14.6 Additional Accounting Methods. County may require the installation of any
additional accounting methods or machines which are typically used by major office buildings
and major parking service-companies and which County reasonably deems necessary if the
system then being used by Lcssce does not adequately verify sales for audit or customer receipt
purposes. :

147  Accounting Year. The term “Accounting Year” as used herein shall mean each
calendar year during the Term. :

14.8  Annual Financial Statements. Within six (6) months after the end of each
Accounting Year or, at Lessee’s election, after the completion of Lessee’s fiscal year, Lessee
shall deliver to County a set of audited.and certified financial statements prepared by a Certified
Public Accountant who is a member of the American Institute of Certified Public Accountants
and is satisfactory to County, setting forth Lessee’s financial condition and the result of Lessee’s
operations for such Accounting Year and shall include a certification of and unqualified opinion
concerning Lessee’s Gross Receipts (including a breakdown by category). Al financial
statements prepared by or on behalf of Lessee shalt be prepared in a manner that permits County
to determine the financial results of operations in connection with Lessee’s activities at, from or
relating to the Premises, notwithstanding that Lessee may have income and expenses from other
activities unrelated to its activities on the Premises.

14.9  Accounting Obligations of Sublessees. Lessee shall cause all sublessees,

licensees, concessionaires and others conducting business operations on or from the Premises to
comply with all terms of this Article 14 with respect to the maintenance, form, availability and
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. ‘méthodology of accounting fecords and the delivéry to County of audited certified financial
statements and unqualified opinions as to Gross Receipts.- AP .

* .14.10 "Inadequacy of Records. In the.event that Lessee or ifs sublessees, licensees-or. '
‘concessiohaires, as appropriate, fails to keep the records required by this Article 14 such that a.
* Certified Public Accountant is unable to issue an unqualified opinion as to Gross Receipts, such
failure shall be deemed a breach of this Léase by Lesseé. In addition to the othér remedies
available to County at law or equity as a result of such breach, County may prepare a calculation
~ ofthe Percentage Rent payable by Lessee during the period in which the accounting records
. were inadequately maintained. Such calculation may be based on the past Gross Receipts levels -
on or from the Premises, the past or present level of Gross Receipts experienced by tenants of
comparable leaseholds in Marina del Rey with comparable business operations, or any other
method as determined by Director and shall utilize such methodology as Director deems
reasonable, Within five (5) days after receipt of County’s determination of Percentage Rent due;
if any, Lessee shall pay such Percentage Rent, together with a late fee of six percent (6%) and
interest to the. date of payment at the Applicable Rate from the date upon which each unpaid
installment of Percentage Rent was due, together with County’s Actual Cost il connection with
the attempted audit of the inadequate récords and the reconstruction and-estimation of Gross
Receipts ‘and the calculation of Percentage Rent due. : . o

15.  MISCELLANEQUS.

15.1 Quiet Enjoyment. Lessee, upon performing its obligations hereunder, shall have

the quiet and undisturbed possession of the Premises throughout the Term of this Lease, subject,

however, to the terms and conditions of this Lease.

152 Time is of the Essence. Except as specifically otherwise provided for in this
Lease, time is of the essence of this Lease and applies to all times, restrictions, conditions, and
limitations contained herein.

_ 153 County Costs. Lessee shall promptly reimburse County for the Actual Costs
incurred by County in the review, negotiation, preparation and documentation of this Lease and
the term sheets and memoranda that preceded it. The parties acknowledge that Lessee has
deposited the sum of Dollars ($ ) toward those costs. County shall
deliver to Lessee a report detailing such expenditures within ninety (90) days after the Execution
Date.

15.4 County Disclosure and Lessee’s Waiver.

15.4.1. Disclosures and Waiver.

15.4.1.1: “AS IS”. Lessee acknowledges that it is currently in
possession of the Premises and that Lessee or its predecessor-in-interest has
continuously occupied and/or managed and operated the Premises since 1966.
Lessee accepts the Premises in their present condition notwithstanding the fact
that there may be certain defects in the Premises, whether or not known to either
party to this Lease, at the time of the execution of this Lease by Lessee and
Lessee hereby represents that it has performed all investigations necessary,
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P mcludmg w1thcut Iumtatlon soils and engmeenng mSpectxons, in connectnon w1th

tits acceptance of the Prermses “AS IS”

. 15.4.1.2. Lessee acknowledges that it may incur addxtlonal
engineering and construction costs above and beyond those contemplated by
_either party to this Lease at the time of the execution hereof and Lessee agrees
that, it will make no demands upon County for any construction, alterations, or -
any kind of labor that may be necessitated in connection therewith.

15.4.1.3. Lessee hereby waives, withdraws, releases, and

relinquishes any and all claims, suits, causes of action (other than a right to
terminate as otherwise provided in this Lease), rights of rescission, or charges
against County, its officers, agents, employees or volunteers which Lessee how
has or may have or asserts in the future which are based upon any defects in the
physical condition of the Premises and the soil thereon and thereunder, regardless

- of whether or not said ccnd1t1ons were known at the t1mc of the execution of this
1nstrument

154.1 4 California Ciyil Code Section 1542 provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT
THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH THE
DEBTOR.

By initialing this paragraph, Lessee acknowledges that it has read, is familiar
with, and waives the provisions of California Civil Code §1542 set forth above, and
agrees to all of the provisions of subsection 15.4.1.3 above.

Lessee’s Initials

15.4.2. Right of Offset. Lessee acknowledges that the rent provided for in this
Lease has been agreed upon in light of Lessee’s construction, maintenance and repair
obligations set forth herein, and, notwithstanding anything to the contrary provided in this
Lease or by applicable law, Lessee hereby waives any and all rights, if any, to make
repairs at the expense of County and to deduct or offset the cost thereof from the Annual
Minimum Rent, Monthly Minimum Rent, Percentage Rent or any other sums due County
hereunder. '

155 Holding Over. If Lessee holds over after the expiration of the Term for any ..

cause, with or without the express or implied consent of County, such holding over shall be
deemed to be a tenancy from month-to-month only, and shall not constitute a renewal or
extension of the Term. During any such holdover period, the Minimum Monthly Rent and
Percentage Rent in effect at the end of the Term shall be increased to one hundred twenty five
percent (125%) of such previously effective amounts. Such holdover shall otherwise be subject
to the same terms, conditions, restrictions and provisions as herein contained. Such holding over
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* shall molude any time employed by Lessee to remove machmes appllances and other equlpment
 during the time periods herein ptOwded for: such removal :

_ Nothmg contamed herein shall be construed as consent by County to any holdmg
‘over by Lessee, and County’ expressly reserves the right to require Lessee to surrender possession
of the Premises to County as provided in this Lease upon the expiration or other termination of
this Lease. The provisions of this Section 15.5 shall not be deemed to limit or constitute a -
waiver of any other rights or remedies of County provided at-law or in equity. If Lessee fails to
surrender the Premises upon the termination or expiration of this Lease, in addition to any other

. liabilities to County accruing therefrom, Lessee shall protect, defend, indemnify and hold County -
harmless from all losses, costs (including reasonable attomeys’ fees), damages, claims and
liabilities resulting from such failure, including, without limitation, any claims made by any -
succeeding tenant arising from such failure to surrender, and any lost profits to County resulting
thereﬁ'om , :

15. 6 ' Waiver of Conditions or Covenants. Except as stated in writing by the waiving
party, any waiver by. either party of afy breach of any ‘one or more of the covenants, conditions, -
termis, and agreements of this Lease shall not be construed to be a waiver of any subsequent or -
other breach of the same or of any other covenant, condition, term, or agreement of this Lease,
nor shall failure on the part of either party to require exact full and complete compliance with
any of the covenants, conditions, terms, or agreements of this Lease be construed as in any
manner changing the terms hereof or estopping that party from enforcing the full provisions
hereof, nor shall the terms of this Lease be changed or altered in any manner whatsoever other
than by written agreement of County and Lessee. No delay, failure, or omission of County to re-
enter the Premises or of either party to exercise any right, power, privilege, or option, arising
from any default, nor any subsequent acceptance of rent then or thereafter accrued shall impair
any such right, power, privilege, or option or be construed as a waiver of or acquiescence in such
default or as a relinquishment of any rlght No notice to Lessee shall be required to restore or
revive “time of the essence” after the waiver by County of any default. Except as-specifically
provided in this Lease, no option, right, power, remedy, or privilege of either party shall be
construed as being exhausted by the exercise thereof in one or more instances.

15.7 Remedies Cumulative. The rights, powers, options, and remedies given County
* by this agreément shall be cumulative except-as otherwise specifically provided for in this Lease. -

15.8  Authorized Right of Entry. In any and all cases in which provision is made herein
for termination of this Lease, or for exercise by County of right of entry or re-entry upon the
Premises, or in case of abandonment or vacation of the Premises by Lessee, Lessee hereby
irrevocably authorizes County to enter upon the Premises and remove any and all persons and
property whatsoever situated upon the Premises and place all or any portion of said property,
except such property as may be forfeited to County, in storage for the account of and at the
expense of Lessee.

Lessee agrees to inde_mnify, defend and save harmless County from any cost,
expense, loss or damage arising out of or caused by any such entry or re-entry upon the Premises
and the removal of persons and property and storage of such property by County and its agents.
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- 15. 9 Place of Payment and Fllmg All rentals shall be pald to and all statements and
, reporl:s herein required and other items deliverable to County hereunder shall be filed-with or -
‘delivered to the Deparfment, Checks, drafts, letters of credlt and money ordets shall be made
' payable to the County of Los Angeles . .

15.10 Serv1ce of Wntten Not:ce or Process. Any notice requlred to be sent under th1s
Lease shall be in compliance with and subject to this Section 15.10. If Lessee is not a resident of
the State of California, or is an association or partnership without a member or partner resident
of said State, or is a foreign corporation, Lessee shall file with Director a designation of a natural
person residing in the County of Los Angeles, State of California, or a serviee company, such as
"CT Corporation, which is authorized to accept service, giving his or its name, residence, and
business address, as the agent of Lessee for the service of process in any court action between
Lessee and County, arising out of or based upon this Lease, and the delivery to such agent of
written notice or a copy of any process in such action shall constitute a valid service upon
Lessee. :

If for any reason service of such process upon such agent is nof possible, then any ~ .
officer of Lessee may be personally served with such process outside of the State of California
and such service shall constitute valid service upon Lessee; and it-is further expressly agreed that
Lessee is amenable to such process and submits to the jurisdiction of the court so acquired and
waives any and all objection and protest thereto.

: Written notice addressed to Lessee at the addresses below-described, or to such
other address that Lessee may in writing file with Director, shall be deemed sufficient if said
notice is delivered personally, by telecopy or facsimile transmission or, provided in all cases
there is a return receipt requested and postage or other delivery charges prepaid, by registered or
certified mail posted in the County of Los Angeles, California, Federal Express or DHL, or such
other services as Lessee and County may mutually agree upon from time to time. Each notice
shall be deemed received and the time period for which a response to any such notice must be
given or any action taken with respect thereto (including cure of any prospective Event of
Default) shall commence to run from the date of actual receipt of the notice by the addressee
thereof in the case of personal delivery, telecopy or facsimile transmission if before 5:00 p.m. on
regular business days, or upon the expiration of the third (3rd) business day after such notice is
sent from within Los Angeles County in the case of such registered or cert:lfied mail as
authorized in this Section.

Copies of any written notice to Lessee shall also be simultancously mailed to any
Encumbrance Holder, Major Sublessee or encumbrancer of such Major Sublessee of which
County has been given written notice and an address for service. Notice given to Lessee as
provided for herein shall be effective as to Lessee notwithstanding the fallure to send a copy to
~ such Encumbrance Holder, Major Sublessee or encumbrancer.

As of the date of execution hereof, the persons authorized to receive notice on
behalf of County and Lessee are as foilows:
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- COUNTY: Dlrector .
" B . " Department of Beaches and Harbors
Los Angeles County
- 13837 Fiji Way -
" Marina del Rey, Cahforma 90292
. ‘Phone: 310/305-9522
Fax: 310/821-6345

With a Copy to: Office of County Counsel
' : - Los Angeles County- -
500 West Temple Street
Los Angeles, California 90012
Attn: County Counsel
Phone: 213/974-1801
Fax: 213/617-7182

LESSEE: " “Holiday-Panay Way Marina, L.P.
- ' ¢/o Goldtich & Kest Industries:
5150 Overland Avenue
Culver City, California 90230
Attn: Warren Breslow
Phone: 310/204-2050
Fax: 310/204-1900

With a Copy to: Holiday-Panay Way Marina, L.P.
c/o Goldrich & Kest Industries
5150 Overland Avenue
Culver City, California 90230
Attn: William Yerrick, General Counsel
Phone: 310/280-5043
Fax: 310/280-5014

15.11 Interest. In any situation where County has advanced sums on behalf of Lessee
pursuant to this Lease, such sums shall be due and payable immediately upon demand, together
with interest at the Applicable Rate (unless another rate is specifically provided herein) from the
date such sums were first advanced, until the time payment is received. In the event that Lessee
repays sums advanced by County on Lessee’s behalf with interest in excess of the maximum rate
permitted by Applicable Laws, County shall either refund such excess payment or credit it
against subsequent installments of Annual Minimum Rent and Percentage Rent.

15.12 Captions. The captions cohtaine_d in this Lease are for informational purposcé
only, and are not to be used to interpret or explain the particular provisions of this Lease.

15.13 Attorneys’ Fees. In the event of any action, proceeding or arbitration arising out
of or in connection with this Lease, whether or not pursued to judgment, the prevailing party
shall be entitled, in addition to all other relief, to recover its costs and reasonable attorneys’ fees,
including without limitation attorneys’ fees for County Counsel’s services where County is
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: represented by thie County Counsel and is the prevailing party, and also mcludmg all fees costs
; "._and expenses- incurred in executlng, perfectmg, enforcmg and collectmg any Judgment

- 15.14 Amendments. This Lease may only be amended in writing executed by duly

- authorized officials of Lessee and County. Notwithstanding the foregoing, Director shall have
the power to execute such amendmenis to this Lease as are necessary to implement any .
arbitration judgment issued pursuant to this Lease. No amendment, other than an amendment to
implement an arbitration judgment and other than an amendment fo confirm the termination of
the Lease with respect to the Partial Termination Premises pursuant to Section 2.2, shall be

binding upon an Encumbrance Holder as to which County has been notified in wtiting, unless the

consent of such Encumbrance Holder is obtamed with respect to such amendment.

. 15.15 Time For Director Approvals. Except where a different time period is speclﬁcally
provided for.in this Lease, whenever in this Lease the approval of Director is required, approval
shall be deemed not given unless within thirty (30) days after the date of the receipt of the

written request for approval from Lessee, Director either (a) approves such request in writing, or .

(b) notifies Lessee that it is not reasonably possible to coiriplete such review within-the thirty -
_ (30)-day period, provides a final date for approval or disapproval by Director (the “Extended.

Time") and approves such request in writing prior to such Extended Time. If Director does not

. approve such request in writing within such Extended Time, the request shall be' deemed to be
disapproved.

15.16 Time For County Action. Notwithstanding anything to the contrary contained in
this Lease, wherever Director determines that a County action required hereunder necessitates
approval from or an affirmative vote of one or mare of County’s boards or commissions or
County’s Board of Superwsors, the time period for County performance of such action shall be
extended as is necessary in order to secure such affirmative vote or approval and County shall
not be deemed to be in defanlt hereunder in the event that it fails to perform such action within

the time periods otherwise set forth herein,

15.17 Estoppel Certificates. Each party agrees to execute, within ten (10) business days
after the receipt of a written request therefor from the other party, a certificate stating: (1) that
this Lease is in full force and effect and is unmodified (or stating otherwise, if true); (2) that, to
the best knowledge of such party, the other party is not then in default under the terms of this
Lease (or stating the grounds for default if such be the case); (3) the dates, if any, to which all
rental due thereunder has been paid; and (4) whether the certifying party is then aware of any
charges, offsets or defenses against the enforcement by the other party of any agreement,
covenant or condition hereof to be performed or observed by the certifying party (and, if so,
specifying the same). Prospective purchasers and lenders may rely on such statements.

' 15.18 Indemnity Obligations. Whenever in this Lease there is an obligation to
indemnify, hold harmless and/or defend, irrespective of whether or not the obligation so
specifies, it shall inctude the obligation to defend and pay reasonable attorney’s fees, reasonable
expert fees and court costs. '

15.19 Waterfront Promenade. As a part of the Redevelopment Work, Lessee agrees to
(i) provide a continuous pedestrian walkway and view piers approved by County (“Promenade”)
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' along the entire’ waterfront portion of the Prem1ses to comply w1th the iritent of the Local Coastal
Program’s waterfront promenade plan,. (ii) replace all fencmg on the Preniisés with new fencing
.- approved by County, (iii) repave all parking areas, and (iv) complete new or refurbished _
.restrooms for the anchorage tenants. The foregoing work is collectively referred to in this Lease
as the “Promenade Work.” 'Lessee shall perform the Promenade Work as part of the

- Redevelopment Work. The facilities.to be constructed under this Section 15.19 shall be
.. constructed in accordance with the provisions of Article 5. Lessee shall join the Promenade
located on the Premises with the adjacent promenade located on Parcel 20 and repair any damage
to the promenade improvements locatéd on Parcel 20 incurred in connection with Lessee’s
_construction of the Promenade under this Lease. County hereby. reserves a public easement for
access over and use of the Promenade for pedestrian purposes and such other related uses
(including, if approved by County bicycling, rollerblading and the like) as may be established by
the County from time to time, all in accordance with such rules and regulations as are '
promulgated from time to time by the County regulating such public use. Lessee shall be .
responsﬁ)le for the maintenance and repair of the Promenade in accordance with maintenance

and repair standards established by the County from time to time, . The exact legal description of ' _
the Premises encumbered by the public easement reserved herein shall be established based upon

the final as-built drawings for the Promenade to be delivered by Lessee upon the completion -
thereof in accordance with the terms and provisions of Article 5 of this Lease. At the request of
either party such legal description shall be recorded in the Ofﬁclal Records of the County as a -
supplement to this Lease.

15.20 Parking,

15.20.1 General. As part of the Redevelopment Work Lessee is required to
construct the Parking Structure described in Section 5.1 of this Lease, It is contemplated
that the New Commercial Building abd the new Anchorage Improvemerits will require
the construction of 241 parking spaces. The exact number of parking spaces required by
applicable code to serve the New Commercial Building and the new Anchorage
Improvements is referred to herein as the “On-Site Parking Spaces.” -In addition to the
On-Site Parking Spaces, Lessee shalt construct 112 parking spaces to serve the anchorage
improvements located on Parcel 20 (the “Additional Parcel 20 Parking Spaces”) and 94
public parking spaces to satisfy replacement public parking required to be constructed in
connection with the development of Parcel 147 (the “Replacément Parcel 147 Parking
Spaces”) to the extent that the requirement for the Replacement Public Parking Spaces is
not eliminated or reduced in connection with receipt of the entitlements and
governmental approvals required for the development of Parcel 147. The 447 parking
spaces required to be contained in the Parking Structure pursuant to Section 5.1 is based
on the foregoing parking requirements, If the required number of On-Site Parking Spaces
and/or Replacement Parcel 147 Parking Spaces changes, then the total number of parking
spaces requited to be contained in the Parking Structure shall be adjusted to reflect any
such change. The Parking Structure shall be designed and constructed at the sole cost of
Lessee. Any cost sharing agreement that Léssee, the Parcel 147 Lessee and/or the Parcel
20 Lessee may have entered into with respect to the cost of the design and construction of
the Parking Structure shall be a matter as between Lessee and such other lessees, and
shall not limit or otherwise affect Lessee’s obligations to County with respect to the
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-construction of the Parking .trucfu:é. 'County shall have no obligation with respect to thé -

cost of the design and construction of the Parking Structure.

15202 Additional Parcel 20 Parking Space's." Couxity hereby reserves a non-
exclusive, itrevocable easement on, over and across the Parking Structure and other

portions of the Premises required for access to and from the Parking Structure (including

without limitation driveways, ramps, aisles, entrances, exits, sidewalks, stairs, elevators

. and other Improvements) for vehicular and pedestrian access to and use of the Additional

Parcel 20 Parking Spaces for parking purposes for the benefit of the anchorage
improvements located on Parcel 20. Lessee shall not have the right to charge County, the

" Parcel 20 Lessee or any Designee (as defined below) for the use of the parking set forth

in this subsection 15.20.2, except that during any period during which Parcel 20
continues to be leased to Parcel 20 Lessee, Lessee and such Parcel 20 Lessee shall have

 the right to mutually agree to a parking charge for the use of the Additional Parcel 20
.Parking Spaces, but such charge shall not be binding on County on, and after any -
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termination of the lease for Parcel 20 in effect as of the date of this Lease. The
Additional Parcel 20 Parking Spaces shall be in a locatiori approved by Director in ,
connection with thé approval by Director ‘of the Approved Final Plans, Specifications and
Costs, or such other location as approved by Director from time to time. The usersof the - -
Additional Parcel 20 Parking Spaces.shall have access to and use of the Additional Parcel
20 Parking Spaces 24 hours per day, every day, in accordance with the Operation Plan
approved by Director pursuant to subsection 15.20.4 below. The easement described in
this subsection 15.20.2 shall run for the benefit of County, as fee owner of the portion of
Parcel 20 on which the anchorage improvements are located, and any Parcel 20 Lessee,
as lessee of such portion of Parcel 20. The Parcel 20 Lessee (or County if there is no
Parcel 20 Lessee) shall have the right to designate users of the anchorage improvements
located on Parcel 20 (including visitors) as permitted users of the parking rights set forth
in this subsection 15.20.2 (“Designees™), but this subsection 15.20.2 is not intended to
confer any rights (including, without limitation, rights to enforce this subsection 15.20.2
as a third party beneficiary) on any third parties; including any such Designee. At ‘
Director’s election, County and Lessee shall execute in recordable form a separate
parking easement agreement that documents the terms and conditions of the parking
rights set forth in this subsection 15.20.2. Parcel 20 Lessee shall indemnify, defend and
hold Lessee harmless from and against all claims, losses, liabilities, costs or expenses
(including without limitation reasonable attomeys’ fees) incurred by Lessee for the death
of or injury to persons or damage o property, arising in connection with or related to the
use of the easement described in this subsection 15.20.2 by Parcel 20 Lessee or its
Designees.

15.20.3 Replacement Parcel 147 Parking Spaces. County hereby reserves a
public easement on, over and across the Parking Structure and other portions of the
Premises required for access to and from the Parking Structure (including without
limitation driveways, ramps, aisles, entrances, exits, sidewalks, stairs, elevators and other
Improvements) for vehicular and pedestrian access to and use of the Replacement Parcel
147 Parking Spaces for public parking purposes. The location of Replacement Parcel 147
Parking Spaces and the access ways and circulation plan for public use of the
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